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rIEMORASW1 ;J.M OF LAW :Clq SUPPORT O]? M07.' : C 0 :N FOR TEM]?O :RA ,P :Y
It :ESZ 'FUVC : NTrfCa OMk:R OR P]t ]E 'LIM] : IJARY 7C ]JJUTfC .T :I 10N f

P : 1 aint . .LEf, C', i i-r ist. opher F>tir_kett. , files this Wmorandwn of

Law in support of his '[T1ct'.7_o:Cl requesting i3 temporary reStrailling

Order or preliminary injunction pux-suantt t.o LR 7 . 1, rf . D . f3a .

Plaintiff is requesting an immediate hearing seeking a temporary,

restraining order or preliminary injunction under Fed . R . Civ .

]? . 55(a) or (b) to prevent: t.hi~ loss of his Geor.<3:ia Eirear-ms

License ( "c;FL''') on November 1, 2006, due to the failure of the .

Henry County Probate Court to issue a tegpcrary renewal license,

in Violation of U .C .G ..A . ?3 I.E-11-7 . .? :3(i), or even to at c :<:ept his

application without demanding tnat Plaintiff disclose his Social

f3•°cu .x' .O-y Account Number "f,,3 :K " ) , in 'vic•].a 1: ion o i. 1llze fE:cie :i°a I

Privacy Act of 1974 ((Pub . L . 93-579, 38 St . cttr . :189 6 , '1. .L 9 4 f 5
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U . S . C .. Fi 5 5? a (n.ca t e)) , and his eiRployrnent in format ion, in

violation of D . C .. { s . A . § 16-11-129 . a ) .

BACKGROUND FACTS

Plaintiff's current GFI expires on November 1, 200V First

Declaration of Christopher Ptzrket. f:,, 1 9 . Prior to the da te of

expiration, Plaintiff went to the Henry County Probate Court to

apply for a renewal GFL . Pucl+:ett De{:1 . , 1 3 . Defendant refused

to accept Plaintiff's application unless he disclosed his SSN

and einplornen.tt information in viclai_ionn of the federal Privacy

Ac t and the Georgia Firearms Act . Puckett I]a_cl . , 1 ¶ 5-E. . The

probate court clerk also told Plaintiff that it no longer issues

temporary renewal GFLi, and would not issue one to him . Puckett

I)Pc1 . , 1 e .

The applica0ion process used by Defendant reqyires that an

applicant disclose his 5SN and full ertip=Loyrrient ir.fo:rmatio:a .

Section 7 (a) (1) of the Privacy Act, 1-101A'E!VE?r, provides, "It shall

be unlawful for any federal, state, or local government agency

to den, any indiviciua.:1 any right, benefit, or piAvilegn provided.

by law because Of Such :uzdiv:_dual' s refusal to di-sclose his

Social Security ' Account Number ." 'By designing anTL Fl J) J 1 I 1 C '. c"L t. ioI7,

process th~I l:t requires the SSrf andd by refusing W process
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P:La ir..t: :L :Ef' s a pp7.'-cati.on w, i.thou t ]-iis disc 1.c>s u r e Of 111 s

Defendant has violated S')e Ct 1 . C)]1 7 ( cl ) ( 1 ) .

F'u .r thE ! x °mc re , under 0,. C . G . A . ?3 16 - 11 .- 12 91 I; a ? . the C:: ]? L

ZLpa?Jic'alrior. . form is, t.o " bE' cle .Sign.ESd to elicit information from

t:kie a ppl.ica nt F)e 1"tin.ent t D hi s or her elicii_bilit:v under this

Code section but sha.]_=L not: require data which is noilper•t :_'.rzient. or

il&VE1 !-It . ,, The " .=lic[L]D ilit .}r" of an a -pp l.i c a nt :is

determined entirely b'Y the factors set forth in . (D .C' .{3 . .A . 5 -1 6-

1 =L- 12 91 ; b ) . none c) 1= whi c h me rt ti o n s arZ a pp=Lican t,'' .s emp:loyTIie-~nt

status,

F'ina 11 y, C . C . ice . A . § 7_E> - 1 1- 7_ :? 9 ( i ) requires Defendant t o

i.s s •ue Pla.i zi1_iff: a temporary Y' E'.Tlf?'wal G F'L um-Less 'Defendant knows

a1- is made aware c, f: arL)r f;a ct fil-lat wou]_d render him ixie :Ligi k:> :Le

for a five-year G]FL . :By refu s ing tc} isaue~ Plaintiff a teNmp0Y-E :L_r'Y

GFPL i1:egard:Less of w?letrLelr hE? di.Sc :1oses h .i .c, SRI) , Defendant llaS

v Lo lated O .C : .(i .A . N 16-7_ .L-125I( :i) .

]3ARN[ 170 PIA :C]v 'TIF' 1'

EiEd--endani_'s :insi.si_ancEs upon Social . Security and e!mp :loyT11e:!irt

cli_.>clasu_res cr.t the {?PL app=L :icatio:n, and her refusal c1 issue

t . E?TClp OY' cLl -'( Y'E'.7Te Wa.]_ Ci F'Tsa to Plaintiff (or a I:L~T0 7 1 e e :Lse) -wil .1- cause

Fy1~Iintif:E to Lose his C3]?L FiS Of NOve .n-a)+°r 3., 2006 . The 1aSS Of 6L

CiF'IJ affects a great many rights, benefits, and p Y'1v ]_ LegE ' .I within
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the state of Georgia, including the ability to carry a firearm

openly outside of one'' ; home, automobile, or place of business

without violating the criminal :Law" W! the State o:E Gecrc;i. a .

See O ..C . Ci" . A . § 16 -11.--1 :Za . The loss of a GFL removes the ability

o.f a ci.t: .Lzenn to carry a. firearm c.o:ncea .L&3 in any place outside

of his home, car, or place of business without w4olating the

criminal =Laws of the state of Georgia . See Cs . C . G . A .. § 1 6 --=1_ :i-

].'?.G . A second offense under section 126 is a felony . The loss

o f a G ]? :L also affects the ability to carry a firearm in ally

"public place" that is :natt a public gathering . See O .C' .. (3 . .A. . §

1Ei-11-127 (b) This is a separate Ci t : j: 1? : C1SE' fro-m those listed

above . The loss of A. GFL also affects a citizen's exemptions

from certain state criminal provisions relating to the carrying

weapons within school safety zones . See Ci . C . G . P , . ?3 16-11-

1.27 . 1 (c) (7) . Violation of the Georgia law relating to school

safety zones is a felony . The loss, of; a. GF'Ij also affec.ts a

citizen's exemption from the federal offense of Oolating the

Gun Free School Zones Act, a federal criminal offense that does

not apply to a. person in. possession of-' C31w :L . See 18 U .S .C §

S122 (q) (2) (B) (ii) . The :Loss of a GF'I, also affects a c:it . .izen .' :;

Y•ic3lzt, ben12fi.i:,. and. privilege to purchase a firearm w :ith.caul_

re:cIuiri.nq licensed dealers to initiate a National instant:

Case 1:06-cv-02382-BBM     Document 2     Filed 10/05/2006     Page 4 of 15




5

(, :rim i.nal E3iackc[z-o,and Check S,r ; 3 tem ("rf7=CAS") backc3:rou.rid check

t]zrauglz the EPA" ( o :r t he State in a Podr1t o E {:or.. tzic t State} ,

7'h is 2 .- _-L ght, ]D en.ee i_ :Lt, and LD 17 :_V ile:ge was restored t:o {3ecr7-c.~ia

c:-i tize~ns eff:e c Give July .L, 2C l C)6, as n1etnoria :iizeci :i :n a. IT . S .

Department 0 f Justice Open LEtter to A]_1 Geor!3ia. ]F ire:al:-ms

Lic er..Se~es . A true and correct Copy of then Jur i e ~ :3Q, `1. (:1 46

I)epa r t.rnent C) E Lfu;atic ! e~ OF-1 E'.ri Letter t.o P,7. _ L Ge !o1^(3 ia. ]? ire! EL :°ms

Licensees i .3 attached. hereto as Exll : i:bit: iii .

Pti : r s u 2 L ri 1. t o O . C . (3 .A . E3 1 E - .L : L -1 e '. S) ( :i) , a ha 3_ (lie r o :f a G".F L t.h,a t

w-i :L1 expire wi.t.3zin 90 cLiys, O:r that has ~X]?ire!d wi.t:ti:in t.lzle pest

f02- ~i _rene~w~~ :1 A~i7 ap~~]__~can .t: i=car a~sO day's , may apply

I'P 11ew cL l CE' 1, may, upon P 1 ,y CIlP_ : ;lt O . . one dC 11. 1_i l : C, ]"E? ive 1, lTE' a t : l? I Tip C1I'<;i : C 'Y

r-E?]zeWla=L (s PL pending the prac:E~ssinq ( :) E hip. <a ]? ]pli.c.~31 :~ ie ln for a

x°eaaev~~2i~L C:]? :G . After t he thirty d. l~:L }r j>o ;;t-erpira.t : :L ;:) n pe r iod has

E' 1 i3 'P 8E!d, there is T7. C) statutory ]] ',rOC ' E'.dllr'P, for C)b'ta ll'l =L llg a renewal

Ca]? :L ox' t:em]po Y'laxy re newai_L GE` I J . .An. zipp7.i_ca nt mus t a. t : th lE itt p0:i_ 1zt

zipply for a {NFL as if it :Ls an :uziti.a=L applic-riL-zor.. (wriich, in

spites of 1_ :he ~~lai.ri wording of the ~~ta.tt~i~'a s"~tti.xxq FL ma .~ : :~m-um[ c) f

Ei0 aL2iys, t<3kes :E:our to five rnUnthS ;M 'If 110 hearing is held arld

~t temporary re s t rai n.i . rig order 01- pY'e~=L imi mi_ry i nj un.ct. :ion i=~l i1 s 'to

i s~ue prior to November .L . 2 10 06, P'l~i : i :nti . f:f vd1 l be subject to

e~ilC h o ff = the harms li.si_e d i ii the= :prec . E=_ din.c[ paragraph„ Such harms
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are irreparable, as no damages can repair EL state or federal

criminal offense to which a citizen is subject .

The state's action denies Plaintiff his right to bear arms

as guaranteed by Article :, Section :1, ?aragraph VIII of the

Georgia Cansi_itut:icn and the ESecond Amend.mel-It to the United

Sl1_ateS Constitution.

AVOIDING HARM TO PLAINTIFF US A SIMPLE
bui: C 'TEF : (?: E' FOLLOW'I'NG. GEORGIA ARD FEDERAL

LAW

7."he loti,ti, ()_E Plaintiff's GFL need not bea permanent or

irreparable harm, however, as Georgia law allows for the

issuance O f cl t- S° 1 TiP0Y"a :C '}/ Y ' E!TlE? Wa ). [?1+'L at tYlE' t 11T1 E'. Of x'e T'l E'.Laa, 1

f:o .llow'uzg a rather simple and truncated process . 0 „ t" .G .A . § =L6--

7_ :1-12 Sa ( :i) The applicant may request-, a t empOx-a_r~y renewal GFL if

less than 90 days remain before expiration of the license he

then holds . This means that Plaintif f:"s harm can be avoided by

the issuance of a temporary GF L on or before November 1, 2006 .

Pu:rsu .a:rit_ t o O .C . G .A . § .LEA-11. -- .L?9 :

the judge of the Probate Court shall issue at the time
of application a t: P_fi1:pOY'ci1 ,y Y' E'. tlE? 'iNa ],Y ("s :E' L unless the
judge of the Probate Court :knows or i :; made aware o f

--------------------------------
a.ri~r_f a c_t= which_would_ make: the_~~~~fJ l 1 . C_a11 t_ ]_I1 i° l 1 g =. ble for
five year renewal GFL . A $1 .t)t} fee shall be charged„

Section 1.2 9 ( 1 ) (emphases added) . `t'r:L ]_ :i l .'3 Il0't a d LSC ' Y'f. t. , ZOll. cl. l -- `(

matter for' the Probate Judge . If the J 11dg'Ee knows of or is mad(?
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aware . f. i nE~ li gibi :Lity dL. e~ to one Of thE! factors in sljbSE;CtiCEL

129 (b) , thE:ri tllE= temporary GF'I, is not to be issaied . 'If the

:Prob ate JUdge cannot show a.t the: hearing J- this mat t ~;?r

]zaw'evf=r, that she ]-, :aatiic,, of a :act relating to subs,ectic»2 (b)

that would r and.E!l- P__ a int.i i= :E _uzeli.g-ible for a firearms lice~n ;; e,

t hen she "sY:La=L :1 issue" Lhey temporary GFL and. ca=oi, charge more:

t ,ha,rL 4 i ] . . '0 a f or the :Be Y ' ti , 7_ c l ° . Thl Ei l . a a [1 l : L :C11 .°.lt :P_ :C1a , 1i c L C:Ir f r,3T] dl

'.21ai.n1_iff is !°_mt l . t:I i3 Cj t0 =Ls SUc l I1CP Of ca temporary G'T1, (J :[7 O T'

before November .L, 2006 .

:C ssuarir~e c, f: ]? :1 airit : :i f f ' Es G:E'L 1 ic,oE :nse vai 11 not c aLESe any

burden to either De f ;end an. t : .. 7. i. Defendant fail to i s sue t- he!

temporary _r i'newa :l licensE~, however, 'Plaintiff will :lose; 'the many

:rights, be~nefit,3, and privilecj(~ :, af ;f:o :rdecL to k.he holder of << i;FL

beginning cm rTQ'JelTlh) E '_ .C' 1, , 2006) The 10S .i C, f: these T' 1 . C II1 'r= S,

b 2I7 .E ! j: :L 't 5, and p7' :L'V11 . E ?(3e S come With state and federal crimi :aal,

panalties attached .

HARM TO I)E ;F ENfT)2UTT

NO harm. will come t,a Defendant by the grant i n q of

]?laint, :iff' ., Motion . It is no burden erl 1-- :he DlE!fenCLl :nt fio re ! c :f~ :ive

and 1) :C 10ce, , is appl i cat : :i.o n s for C, :E' Ls , ~as C,e org ia l aw a l . i-f=_,:3dy.

requires r'hem to do so . It lik.e~w :ise is nc, burden to :L a su. E a.
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temporary renewal GFL, as Georgia law also requires Defendant to

dc so within 3 0 days of the time of renewal for a fee of $1,00 .

Defendant do n ot need. Plaintiff's SSN in order to identify

him Or to run a criminal ba ckgrou :ndd check. on. him . The natiorial.

system used o run background checks on those wishing to

purchase a firearm and on those applying for a GFL, see 0 . C', .. c3 . A. .

3 16-11-129(d)(2), specifically does no tt require a S ,3 ;V . The

United States Department of Justice, in promulgating regulations

f c r NI. C'S , Tn1Y ' Cst,P , "t0 comply wi.t:h F? :C1V'c' LC:,f Act YE ql1:l Y'e nlE'_ I7 't S, a

Social Security number w:L :ll n o t: be required. by

perform any background check ." 28 C . F . R . § 25 .7(b) Instead,

the regulation r2C [L1=L :CES the name, sex, race, date of birth, and

state of residence . c: E3 {" .,]? .R . § 25, (a) Additionally, N :CC S

may request height, weight, eye color, hair color, and place of

birth .. 28 C .F .R . § 25 .7 (b) The DePa .r.t:men.t. Of Justice was

cognizant and circumspect of the Privacy Act, as stated .

explicitly in the regulation . The Georgia Department of Public

Safety and the probate courts in Georgia should be as well .

LIKELIHOOD O]? PR : E: ITA ;ILI:NG ON THE N[E.R :L 'TS.

Plaintiff is highly likely to prevail on the merits in this

case . The Defendant have denied a right, benefit, or privilege

t_o Plaintiff for his refusal to provide hi~ Social Security
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,Ll, ccount Number. . Defendant' actions clearly violate the Privacy

;pct . The Eleventh Circuit Court: of Appeals has made clear that

plaintiffs may sue un der 4 2 U .S .C . Fi 1983 ffor violations of the

Privacy Act . See SphuiiE' :r v . . Cox , 340 E' . 3 d 1284, 1297 i 7 . :L " Cir .

? DO -2 ) (and su bse<lUentt tz :i st 0 x`y af t el- :remand) . The facts in

Schwier are strikingly similar to the facts of the instant case .

In Schwier, the plaintiffs attempted N) register W vote in

Georgia, but ref:tzs ead to disclose their Social Security Accaunt

Numb E' .rs . 'They sued the Georgia Secretary o f E it .~3. te for a

declaratory judgment and yxe :l im i na:ry injunction for viclations

o f t h e Pr iva cy .Act. .. The court granted the preliminary

injunction, s0 as to allow the plaintiffs to vote in tAe next

election . Ultimately, the ,3c :hwi er plaintiffs prevailed on Uz

merits when the District Court granted them summary juAgment .

See :3 c hwi e . r v . Cox . , 4 12 F . SLtpp .2d . . L2 66 (N . E . Ga . 2005) ,

a ff irmed 4 39 F' . :3d 1285 (11 th C i :r . 2CfOi5) .

Mor eover, this Court granted an injunction to a different

plaintiff against a d i ffe:Y'E?]1 tt probate "jzdge, undonr almost

ide :nt. :icall circumstances, on July :L1, 20CT . Camp v . ('a ;;on et .

a 1 . , ]v . D . G,a . No . 1 : 0 6 - Cti '- _L 5 8 6 - C.A :P , Do c . 1 . --.1 .

Given the recent holding in S chwie : i- , the 2006 aaffirmance by

the Eleventh Circuit, and this Court's prior actions under
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similar fa c t :, Plaintiff is Likely to prevail on his f ed,E~ :ra . ].

Pri vacy Act cl aim .

Plaintiff also is likely to prevail on the merits of his

state claims . There is no relevance or p E : Y' 1=1 , I7e I"LCP a !3FIi

applicant's employment: information. Nothing in. Georgia :Latin

indicates t.hcl 1t a person fl1.ti LE3 1t be E'_ TClj31 OyE9(3 to obtain c'1 GFZ, . A

person's employment s tat u s does not bear on any o f t he

e'li g i b ilit:y fact. ors listed i n 0 .C' . G .A. . § 1 G -- .LL-11S3 ( .b)

The on l y thing tYi e pi-ob atea c OL I-t could too with . t h e

eimployment: information is contact the employer to verify it . An

employer rece i vin g aa ve~i E i c atiora request from the court or a.

<JCve ! r°nmen.tt investigator will hie left wondering if the employee!

is : 7_ ;I in trouble with the law, 2) applying for a job elsewhere,

Or 3 ) applying for a

Any of t he s e possibilities are potentially burdensome to

the e,m .ploye e/a.p Fs : l ica . ril= , with no discernible MZef3. tf to t hee

probate court: . Obviously, no emplojoe wants his employer to

think he is in trouble with the law or thinking about changing-

:j Obs . . .C i: cou ld cause an employee tco l os e his or her j ab . In,

addition, ann applicant: may not wish for his employer to }C1ioW

that he is a:ppl.y_i.ng for a GFL, and the fear that his employer

will find out could induce him not to apply 1_aa the :Eir ..#; place .,
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Plaintiff also is likely to prevail on his claim regarding

Defendant's Y' E?j=usa.Il to :issuee temporary renewal GFLs . The Plain.

language of the statute says that probate judges "shall issue"'

temporary renewal GFLs at the time of application for ronewaa

cJFLs,. The word " :Tall." is a word of mandate under Georgia . :1, ;3w .

"Ol Il its ordinary signification, 'shall' .L :S a word of counand,

and the context ought to be very strongly persuasive before that

word 1S softened into a 1112Y' E'_ persuasion ." Termnet Merchant

E3ervi ces, In.c: v Phillips, 277 Ga . 342, 344, 588 S . E. . .?d 745,

747 (2003) There simply is no justification for ENefendant's

refusal to issue temporary renewal GFLs .

Given that Georgia law expressly prohibits requiring

-L11foY'f11 a'C. lOTI that 1.s I]_ C)Tlpe Y't, ] _ Tl!? 'C1 t or irrelevant, that emplcyment

information has no pertinence or T'el P_'JaI7 . CEe to a GFL application,

and that GeorgLa law requires probate judges to issue temporary

renewal GFLs, Plaintiff is likely to prevail on his state

claims .,

PUBLIC INTEIREST

A grant of Plain t i f ; f:° , s Motion i s consistent with and would

advance the public interest . Viaa tine Privacy Act o f 1 974 ,

CongreSS declared :
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( :L ) The privacy ok an individual is directly affected by the
cq~ll ert.ion, nai r i t .erianc: e , use, and dissemination of personal.
information by Federal Agenca .es ;

(?. i The i ncreasing use Of compL it :e:rs an sophisticaWWJ . L ziformat:iori
Yesc:Ymo].ocq , all essential to the ei=i=_: c:i e rit: operations (T E the
GcnrE~rnntcnt . , has greatly magnified the harm to individual privaCy
that can occur from any collection, maintenance, use, of
ci i .ssemi.nat . i Or. L of P ersonal information .

3) The capp o3 ° t_unMee ; For an individual to secure enlplc>}rni ent . ,
insurance and credit, and its right to due process, and other
legal protections are endangered hy Y1i s misuse of certain.

inf Ormation' s assistance ;

( 1 E) His x°igritt to privacy is a personal and fundament al right
protected by the Constitution of the 11TUY& States ; and

(Ei) In order i=o protect the privacy of Wividuals identified in

Information Systems ma __xitained by Federal Agencies, it i s

ne c: e;SE a.ry and proper f o r C"orqreso to reyplate the collection,

ma i nterance, use, and di ssemination of such information by SUChr

agencies

Pub . L . 93-579, 6 E3 S 1. a t . 1896, 2194, 5 Lf .. ; 3 . C . § 552(a)note) .

]? :l. a i rit, :i Ef' :; Motion seeks t o foster C or.. cpress' P_:KpY'E_a s ed irz 'ten . t : ..

].n addition, 0 .C . G .A . §; 16-11-129(a) provides that the GFL

application forms shall be designed to e:=Licitt only such

information cL a is "pertinent" t . C) "eligibility under this Code

section tat shall not require data 4& 1Cr1 is 77o17,p E' 7_° t 7.I 7. E .̀il t. Or

irrelevant .. 11 lVid, O . C . G- . A . § 7L I5 -11--122 9 (i.) c 1 e c3 l:- L Y

requires issuance of t , E?TR]?OY 'c E l:'y renewal GTLs, Plaintiff's Motion

also seeks t C) foster the Unambiguous Lntent. of the General

iCONC'U7 S Z CIr1
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Plaintiff requests that this court issue a temporary

retraining order or preliminary injunction prior to November 1,

2006, which is the date Plaintiff's Ctxr :ren .t: G":F]~ willl eXpi:re,

ordering Defendant to accept, and , process F' Z.a : L l .'lt l f j= " S renewal GFL

application, and to issue a te [Tl,pb]^ary renewal GFL o :[7 or before

NaVernlDer 1, 2006, both Wit.110'Ut demanding Plaintiff's Social

Security Account Number and employment: information .

/ ;5/ John F . . Monroe
-----------------------------

JOHIJ R . . MO:LVR.C)F, A'I'TOIRNEY AT LAW
John R . Monroe
Georgia Sl~RtE! Bar No . 51.6193

!3640 Coleman .OZIc3
Roswell, GA 30075
Telephone : ( 67 8 ) 362-7650
Facsimile . (770) 552-9 :318

P.7'7O:EtNEX FOR PLAINT-CRP
1 ) 00 0 .0 0 9/ LOB
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I, oc ,al Rule 7' .. :L]D Ge :1^lt ifi c :a i It ionL

The un.cLE~ .rsiq riE= d c.cDu n S E' .L c'ei.1~ifi.EM3 t.h il t t.lze foregoing brielf

wa ., prepared using Courier na w 1 . '; point-1, a font and point:

selection approved in LR. 5 .1B .

i :~ / Joh31 R . C9 (D:nr oe----------------------
Jolhn Fl- Mo nx°oe
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:L 5

C :]E :RTIT7C CAT'E OF SERVICE

I hereby Certify that- on October 5, 2 1) 06, I slerved 2L true

and correct copy c i f: the foregoing NIE:MORANDUlv! OF LAW -71q SU?PCORT

OF MOTION FOR: A TEMPORARY ]RESTRAINING ORDER C'R PRELI : PR :I :[Q . A.RY

INJUNCTION, via email, f G~c. .~ .i 'mil .e -and U .S . Mail :

F3on . c>rabl e FCE=11ey :3 . PoWel l.
Probate Judge for the ]? :roriat_e Court Of
Henry Cou.rit y, Georgia
99 Sims Street
mcDoriough, Gk 30 :253
Facsimile (770) 954-23.()8
ED.-nail ------

IS/ John R . Mori l : iJ P
,JpY:1 i ]Z . Nioiz :roEt
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