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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF GEORG A
ATLANTA DI VI SI ON

CHRI STOPHER PUCKETT,

Plaintiff ClVIL ACTI ON FI LE NO.

V. 1: 06- CVv- 2382- BBM
KELLEY S. POVELL in her
Oficial capacity as
Probat e Judge for

Henry County, Georgia

N N N N N N N N N N N N

Def endant .

PLAI NTI FFS MEMORANDUM OF LAW I N OPPCSI TI ON TO
DEFENDANT’S MOTI ON TO ALTER OR AMEND JUDGVENT

Plaintiff, Christopher Puckett, files this Menorandum of

Law in OQpposition to Defendant’s Mtion to Alter or Amend

Judgnent .
Sunmary
Def endant seeks anendnent of the Court’s “judgnent” [ Doc.
36] on the grounds that there has been “intervening | egal
authority.” Because the Court has not yet entered a judgnent,
Def endant ’s Mbtion is premature. Mor eover, there has not been

any intervening authority, and the authority cited by Defendant
IS 1inapposite. Finally, Defendant’s Mtion is an inproper
attenpt to introduce new argunents. Def endant s Mdtion should

t heref ore be deni ed.
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There Has Been No | ntervening Change in the Controlling

Law

Not only does the case relied upon by Defendant not support

her position, it supports Plaintiff and is consistent with this
Court’s Order. “Thus the |egislature expressly provided that the
probate court shall issue a license to a qualified applicant
within 60 days of the date of application. OCGA 8§ 16-11-
129(d) (4). The use of the term “shall” means that the probate
court judge has no discretion to extend the 60-day tinme period.”
Moore v. Cranford, 2007 Fulton County D. Rep. 1633, p. 9, cert.
pendi ng (decided May 25, 2007) [enphasis in original in first

sentence, supplied in second sentence].?

! Defendant conplains [Brief, FN 2] that Plaintiff’s counsel did
not inform the Court of the holding in Mbore. Because the
holding in Moore supports Plaintiff’s position, and because
Plaintiff’s Mtion for Summary Judgnent was fully briefed at the
time the More opinion was published, Plaintiff’s counsel had
neither an opportunity nor a reason to inform the court of the
opi ni on. Moreover, as will be nentioned later in this Brief,

the Moore decision is not final
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The Court of Appeals of Georgia found one narrow exception
to the general rule expressed above. |In those instances where a
| ocal law enforcenment agency has not ™“notified” the probate
court that background checks were performed on the GFL
applicant, “the 60-day period is inplicitly extended by the
statute..” 1d., pp. 14-15. | mportantly, the Court of Appeals
again agreed with this Court, holding that no background checks
are required to be “reported” if there is no derogatory
information. Id. Thus, a “notification” that background checks
have been conducted is required, but a “report” on the substance
of those background checks is not required (if no derogatory
information i s uncovered).

In order to understand the distinction drawn by the Court
of Appeals, it is necessary to exam ne closely the words of the
statute. O C GA 8§ 16-11-129(d)(4) says:

The |aw enforcenent agency shall notify the judge of

the probate court within 50 days, by telephone and in

witing, of any findings relating to the applicant

whi ch may bear on his or her eligibility for a |icense

or renewal |icense wunder the terns of this Code

section. Wen no derogatory information is found on

the applicant bearing on his or her eligibility to

obtain a license or renewal license, a report shal

not be required. The |aw enforcenent agency shal

return the application and the blank Iicense formwth

the fingerprint thereon directly to the judge of the

probate court within such tine period. Not later than

60 days after the date of the application the judge of

the probate court shall issue the applicant a |icense
3
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or renewal license to carry any pistol or revolver if

no facts establishing ineligibility have been reported

and if the judge determ nes the applicant has net all

the qualifications, is of good noral character, and

has conplied with all the requirenents contained in

this Code section.

[ enphasi s supplied]. It is the “notification” in the first
sentence that the Court of Appeals of CGeorgia ruled is required.
The “report” in the second sentence is not required.

In the instant case, there is nothing in the record to
indicate that the | ocal law enforcenent agency had not
“notified” Defendant that the background checks were not
per f or med. Mor eover, Defendant never even argued that she had
not received the “notification.”

Def endant m stakenly relies on Y 14-15 of the Stipul ated
Facts [Doc. 31] to support her position. She argues that the
Stipul ated Facts support her claimthat she “did not receive any
report from | aw enforcenment concerning the result of Plaintiff’s
crimnal background check wthin 60 days of the date of
Plaintiff’s application.” Def endant’s Brief, p. 2. As noted
above, however, the Court of Appeals found that a “notification”
is required, but the “report” is not. The Stipulated Facts do

not support Defendant’s position because they clearly state that

the probate judge did not receive a report, which both this
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court and the Georgia Court of Appeals have held is not
required.

1. The Mbore Opinion is not Final

Wiile it is true that the More opinion supports
Plaintiff’s position, the opinion is not controlling authority.

The Court of Appeals of Georgia inplenments its opinions by

issuing “remttiturs.” Rules of the Court of Appeals of
Georgia, Rule 39. The issuance of a remttitur is stayed,
however, when a petition for certiorari is pending before the
Suprene Court of GCeorgia. I d. Because such a petition is

pendi ng?, the Court of appeals of Georgia has not issued a
remttitur, and its opinion still is subject to its own
revi sions and revisions of the Suprenme Court of Georgia.

This Court has held that Rule 39 (fornerly Rule 36) has the
effect of creating a single appeal process through to certiorari
from the Supreme Court of Georgia (for federal constitutional
pur poses) . Moye v. Georgia, 330 F. Supp. 290, 294 (N.D. G

1971). The plaintiff in More is still appealing his case.

2 Plaintiff notes that Defendant neglected to informthis Court
that a petition for certiorari is currently pending.

5
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Thus, the Mdore opinion is not yet binding on the parties to
that case, let alone parties to other cases.?

I11. Defendant’s Mdtion Really is an Attenpt to | ntroduce

New Ar gunents

Rule 59(e) notions are available in only certain limted
circunstances.* “The function of a notion to alter or anmend a
judgnment is not to serve as a vehicle to relitigate old matters
or present the case under a new legal theory or to give the
noving party another ‘bite at the apple’ by permtting the
arguing of issues and procedures that could and shoul d have been
raised prior to judgnent.” Mncey v. Head, 206 F.3d 1106, 1137
n.69 (11'" Cir. 2000).

In her Modtion, Defendant is presenting her defense under a

new theory, raising new argunents, and attenpting to have that

® Ironically, even the defendant in the More case was unwlling
to rely upon the Court of Appeals’ faulty reasoning, informng
the Supreme Court in its response to the Petition for Certiorari
that it should “lay aside” the reasoning while still affirmng
on ot her grounds.

4 Rule 59(e) notions also are for alterations or amendments of
judgments, not orders. Until a judgnent is entered, it is

premature to seek to anmend or alter it.
6



Case 1:06-cv-02382-BBM  Document 40  Filed 08/13/2007 Page 7 of 10

forbi dden second bite. Nowhere in her Brief [Doc. 33] in
opposition to Plaintiff’s Mtion for Summary Judgnent [Doc. 32]
does Defendant attenpt to argue that she should be excused from
conplying with the requirenents of OC GA 8§ 16-11-129(d)(4)
because she did not receive the ™“notification.” She briefly
mentioned that she had not received the “report” [Doc. 33, p.
17], but she did not argue for an extension of the mandatory
tinmeline contained in the statute. She did not even claim that
the lack of a “report” contributed to her violation.® To the
contrary, the only defense she presented was |lack of harm from
her violation. This Court rightly rejected that defense.

The essence of Defendant’s Mdtion is that she found a case
with a different set of facts, that worked for a different
defendant, wusing a different argunent. Def endant now wi shes
those facts were present in her case and that she had raised
that argunent. Under the Consent Order Stipulating to Facts
[ Doc. 31], the parties are restricted to use only the stipul ated

facts (and the record as of March 23, 2007) for notions for

® Such a claimwould not have hel ped her, as both this Court and
the Court of Appeals of Ceorgia ruled that the report is not
required, but at least it would have been an indication that she

bel i eved her violation was not of her own doing.
7
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sumary j udgment. The stipulated facts do not indicate that
Def endant was waiting for “notification” before she issued
Plaintiff’s GFL, and she is barred fromclaimng so now.

CONCLUSI ON

The grounds to alter or amend a judgnment have not been
established, as the |law Defendant clains to be intervening is
neither final nor helpful for Defendant’s case. Def endant
nerely seeks to raise new argunents based on facts not supported
by the record. For the foregoing reasons, Defendant’s notion

shoul d be deni ed.

JOHN R MONRCE, ATTORNEY AT LAW

__I's/ John R Monroe
John R Monroe
Georgia State Bar No. 516193

9640 Col eman Road
Roswel I, GA 30075
Tel ephone: (678) 362-7650
Facsimle: (770) 552-9318
ATTORNEY FOR PLAI NTI FF
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Local Rule 7.1D Certification

The undersigned counsel certifies that the foregoing
Menor andum of Law in Qpposition to Defendant’s Mtion to Ater
or Anend Judgnent was prepared using Courier New 12 point, a

font and point selection approved in LR 5. 1B.

/s/ John R Monroe
John R Monroe




Case 1:06-cv-02382-BBM  Document 40  Filed 08/13/2007 Page 10 of 10

CERTI FI CATE OF SERVI CE

| hereby certify that on August 13, 2007, | electronically

filed the foregoing PLAINTIFF'S MEMORANDUM OF LAW IN OPPGCSI TI ON
TO DEFENDANT’S MOTION TO ALTER OR AMEND JUDGMVENT with the Cerk
of Court using the CMECF system which will automatically send
emai|l notification of such filing to the follow ng attorneys of
record:

Patrick D. Jaugstetter, Esq.

Attorney for Defendant Kelley S. Powel |

140 Henry Par kway

McDonough, GA 30253

Tel ephone (770) 898-7591

Facsimle (770) 898-7593
pj augstetter @o. henry. ga. us

/s/ John R Monroe

John R Monroe
Attorney at Law
9640 Col eman Road
Roswel |, GA 30075
Ph: 678-362-7650
Fax: 770-552-9318
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