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Def endant .

PLAI NTI FF’S SURREBUTTAL REPLY BRI EF | N SUPPORT OF H' S
MOTI ON_FOR SUMVARY JUDGVENT AND RESPONSE TO
DEFENDANT’S MOTI ON FOR SUMVARY JUDGVENT

Plaintiff Craig More files this surrebuttal reply brief in
support of his notion for summary judgnent and in opposition to
Def endant s notion for summary judgnent. Plaintiff files this
brief for the very limted purpose of addressing argunents
raised by Defendant for the first tinme in her Response to
Plaintiff’s Reply Brief in Support of Hs Mtion for Summary
Judgnent .

DEFENDANT CONFUSES O.C. G. A § 16-11-129(d) (1)
WTH O C. G A _§ 16-11-129(d) (4)

Def endant points to the requirement for a “fingerprint
based crimnal history records check” in OCGA 8§ 16-11-
129(d) (1) as the basis for her refusal to conply wth the
requirenents of OC GA 8 16-11-129(d)(4), but she fails to
point to anything in the text of section 129 that would

authorize her to wait for a return of a fingerprint based



background check. That is because there is no legal authority
for what Defendant is suggesting.

Section (d)(4) requires issuance of a Ceorgia Firearns
License (“GFL”) wthin 60 days of application. It permts
Defendant to wait up to 50 days for local |aw enforcenent’s
“i nstant ” background check. The only “law enforcenent agency”
contenplated in (d)(4) is the ™“aw enforcenent agency” of
(d)(2). The fingerprint based check is not contenplated in
(d)(4), which is why it begins with the words, “The I|aw
enforcement agency” and adds that “a report shall not be
required.” After the fifty days expire, the statute clearly
provi des that Defendant has 10 nore days to issue the G-L

Oiginally, what is now subsection (d)(4) stated “Each |aw
enforcenment agency,” but there was only one |aw enforcenent
agency contenplated in the original statute, and that was “each”
| ocal law enforcenent agency obtaining the applications and
fingerprints (see historical statute attached to reply brief).
When the GCeneral Assenbly later anended the statute to add
references to the fingerprint based check by the GBI and FBI, it
failed to change the word “each” in what is now 129(d)(4). This
nonth, the General Assenbly nade it abundantly clear that only
the I ocal check is contenplated in (d)(4) by substituting “The”
for “each.” In every iteration of the statute, the report in

(d)(4), or lack thereof if no derogatory information 1is



di scovered, referred only to the local |aw enforcenent check of
“records to which it had access” or, as is the case today, N CS.

Section (d)(1) does require Defendant to direct a request
of a fingerprint based crimnal background check. That section
does not, however, nodify or abrogate the requirenent in Section
(d)(4) to issue a GFL within 60 days. To reach that concl usion
would be to read the 60-day requirement right out of the
statute.

DEFENDANT SECOND- GUESSES THE LEG SLATURE

Def endant posits a hypothetical situation in which a
r enewal appl i cant such as Plaintiff uses counterfeit
identification to obtain a renewal GFL. In Defendant’s
scenario, the applicant “easily acquire[s] a firearm and use[s]
it to commt a crine.” The GFL is issued to permt the “carry”
of a firearm not the acquisition of a firearm for which no
license is required. Def endant suggests that, because of her
hypot heti cal situation, she nust ignore the clear dictates of
the law and wait, forever if necessary, for the fingerprint
based crimnal background check report. This is substituting
Def endant ’s policy preference for the express public policy of
this State as expressed by the General Assenbly in OCGA 8
16-11-129.

In her brief, Defendant intentionally overlooks OC GA 8§

16-11-129(i)(2), which requires her to issue a tenporary renewal



GFL to a renewal GFL applicant “at the tine of application”
unl ess she “knows or is made aware of any fact which would nake
the applicant ineligible for a five-year renewal I|icense.”
(emphasi s added). Surely Defendant is not contending that she
may ignore the clear dictates of subsection 129(i)(2). Despite
the fact that the General Assenbly clearly intended for
Def endant to issue tenporary renewal GFLs to renewal applicants
“at the time of application,” upon paynment of $1.00, Defendant
has decided she nust wait for the fingerprint based report to
i ssue anyt hing. As justification, she relies nerely on her
personal policy assessnment that to obey the law would be *“too
dangerous to the public.”

Def endant is not enpowered to overrule the General Assenbly
on matters of public policy. She is required by statute to
i ssue tenporary renewal GFLs at the tinme of application for a
renewal, and she is required by statute to issue all GFLs within
60 days. If she believes the system is dangerous, she should
address her concerns to her |egislators.

DEFENDANT’ S HYPOTHETI CAL SCENARI O | S FLAWED

One final aspect of Defendant’s hypothetical scenario
shoul d be addressed, because it |eaves a false inpression. In
Def endant s imaginary scenario, the fraudulent G-L applicant
(who apparently is concerned about scrupulously conplying with

| aws regulating the carry of firearns but is not concerned about



proscriptions against violent crines) uses his GFL to “acquire”
a firearmand then commt other crimes using the firearm

Def endant seriously m sunderstands the process involved in
buying a gun. A person wishing to buy a gun from a deal er nust
undergo an instant background check (NICS - the exact sane
i nstant background check used for GFL applicants by local |aw
enforcement in 129 (d)(2)). There is no fingerprint based
background check required to buy a gun. Thus, Defendant’s
fictitious GFL applicant is going through extra steps to apply
for a GFL, when all he has to do is take his hypothetical false
IDto a gun store and buy a firearmon the spot.

The only way a GFL can cone into play in buying a firearm
is that under current federal law it can be used as a substitute
for the NCS instant background check. But, in Defendant’s
scenario, there would be no need for the would-be crimnal to go
to the time and trouble to try to obtain a GFL, when he can just
go buy the gun with the sane fake ID to which Defendant refers.

CONCLUSI ON

Def endant ’s policy preference relating to the issuance of
firearnms cannot overrule the clear dictates of OC GA 88 16-
11-129(d)(4) and 129(i)(2). Def endant ’s mnultiple briefs have
not pointed to any statutory authority for waiting beyond 60
days in the statute that states, Y60 days,” but her briefs

repeatedly declare her intention to continue delaying the



i ssuance of licenses beyond the 60 day tine limt in the
statute. Gven the clear text of the statute, Plaintiff is

entitled to sunmary judgnent agai nst Defendant.
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