IN THE COURT OF APPEALS OF CEORG A

CRAI G MOCRE,

Appel | ant,
V. Appeal No. A07A0316

MARY T. CRANFORD, Judge of the
Cowet a County Probate Court,

N N N N N N N N N N

Appel | ee
APPELLANT’S REPLY BRI EF

Appel l ant Craig Mbore submts the follow ng Reply Brief.

| nt roducti on

Appel l ee’s response brief may be sumed up wth this
statenent: a literal reading of the statute requires nme to do
things differently from the way | have done them in Coweta
County for 32 years. Appellee does not follow the requirenents
of the CGeorgia Firearms and Wapons Act, she never has, and she
does not intend to start now. Instead, she substitutes her own
policy judgnment for that of the General Assenbly.

Georgia law requires Appellee to issue Ceorgia firearns
licenses (“GFLs”) to eligible applicants within 60 days fromthe
date of application. It requires Appellee to request certain

background information on GFL applicants from a |local |aw



enf orcenent agency. This information includes a check of the
FBI ’s National Instant Background Check System The | ocal
agency is required to report to Appellee within 50 days if it
finds derogatory information on a GFL applicant. Appellee thus
has at least a 10-day statutory wndow in which she can
determ ne whether to issue a GFL.

Instead of following the procedure in the statute, Appellee
has decided to obtain reports directly from state and federal
| aw enforcenment agenci es. She is prepared to wait indefinitely
for those reports, effectively denying a G-L to the applicant in
the neantine. In the case at bar, this resulted in the
Appel lant waiting 125 days by the tine he filed his lawsuit,
which is nore than twice the length of tinme allowed in the
statute. Appel | ee cannot even argue that she ™“substantially”
conplied with the 60 day tine period in the statute. She sinply
deci ded that her process is superior to the one mandated by the
General Assenbly, and she urges this Court to adopt her process
and to discard the Georgia Firearnms and Wapons Act.

As reason for the delay in processing Appellant’s
application, Appellee argued she was waiting for a background

check from the FBI. Appel | ee asserted in her appellate brief,



however, that she requests a National Instant Background Check
System (“NICS”) report on GFL applicants from the |ocal |aw
enforcenment agency. The NICS is the systemrun by the FBI to do
i nstant background checks on prospective gun purchasers (and
required for GFLs). By claimng that she gets the instant
report containing out-of-state and federal crimnal histories,
Appel | ee’s argunent that she nust wait for a report fromthe FBI
before issuing a G-L, so as to have access to out of state
crimnal histories, falls flat.

Ar gunent

1. The Law Requires |Issuance of a G-L

Wthout Waiting for an FBlI Report

OC.GA 8§ 16-11-129(d)(4) says, in pertinent part:

Not later than 60 days after the date of the application
the judge of the probate court shall issue the applicant a
license or renewal license to carry any pistol or revolver
if no facts establishing ineligibility have been reported
and if the judge determines the applicant has net all the
qual i ficati ons, is of good noral character, and has
complied with all the requirenments contained in this Code

section.



(enmphasi s supplied). Appel l ant, dissatisfied with the words
adopted by the Ceneral Assenbly, substitutes for ™“shall issue,”
that she “is only authorized to issue a license” (enphasis in
original) after she receives the FBI fingerprint based
background check. Brief of Appellee, p. 15. Re-writing the
statute using Appellee’s own words belies the fallacy of her
argunent :

Not later than 60 days after the date of the application

the judge of the probate court shalk is only authorized to

issue the applicant a license or renewal license to carry
any pi st ol or revol ver i f no facts establ i shing

ineligibility have been reported by the FBI and if the

j udge det er m nes t he appl i cant has nmet al | t he
qualifications, is of good noral character, and has
complied with all the requirenents contained in this Code

secti on.
The sentence as reworded above, the way Appellee would have it,
nmeans essentially the same thing whether the phrase “Not |ater
than 60 days after the date of the application” is present or
not. Thus, Appellee has rendered the phrase “Not |ater than 60
days after the date of the application” as nere surplusage,

contrary to rules of statutory interpretation in Georgia. “The



rules of statutory construction require that we construe a
statute according to its terns, give words their plain and
ordinary neaning, and avoid a construction that mnakes sone

| anguage nere surplusage.” In re J. K, 278 Ga. App. 564, 572

626 S.E 2d 529, 534 (2006). (enphasi s supplied). This Court
should not adopt an interpretation that effectively erases the
60 day requirenment from the statute, which is why the trial
court’s ruling should be reversed.

Appel lant explained in his initial Brief that the word
“shal | 7 (issue) contained in the statute is a “word of command,
and the context ought to be very strongly persuasive before that

word is softened into a nere permssion.” Termet Mer chant

Services, Inc. v. Phillips, 277 Ga. 342, 344, 588 S.E. 2d 745,

747 (2003). Appel l ee did not dispute this argunent. | nst ead,
she ignored it.

Appel l ee’s desire to ignore the 60-day *“shall issue”
requirenent is a product of her desire to wait for a report from
the FBI before issuing a GFL. Brief of Appellee, p. 15. She
asserts that nust wait for an FBlI report because “the FBI report
often contains crimnal histories from other states which the

[Georgia Crine Information Center] report often does not



contain.” 1d. This specious argunent is conpletely undercut by
Appel | ee’s own argunment on appeal that she requests the NCS
check fromlocal |aw enforcenent and therefore has instantaneous
information regarding any out of state records pertaining to an
appl i cant. Brief of Appellee, p. 18 (Appellant’s assertion that
Appel lee refuses to request the NOCS check from local |aw
enforcement “is blatantly untrue”). By so arguing, she admts
that she has in hand any reports of out of state convictions for
“nmurder, aggravated assault, or any other dangerous crine.”
(Appel l ee’s Brief, p. 15). This adm ssion guts the majority of
Appel | ee’s brief, because her concerns regardi ng ignorance of an
applicant’s out of state crimnal records are clearly illusory
once she requests the instantaneous federal N CS check.

Having an applicant’s entire crimnal history in-hand
| eaves only one real issue on appeal: Whet her Appel |l ee may
wait, however long it takes, for the return of a fingerprint-
based background check when she already has an applicant’s
conplete crimnal history in hand. In the instant case, the
guestion nmay be stated nore precisely as whether she nmay wait

nore than twice as long as the statute allows to obtain yet

anot her report showi ng the same crimnal history.



The clear answer in the statute is ™“no.” The statute
itself states what reports shall be requested by Appellee from
| ocal |aw enforcenent (see subsections 129(d)(1) and (d)(2)).
Subsection (d)(4) provides, however, that |ocal |aw enforcenent
has only 50 days to notify the Appellee of its findings in
response to the request. In addition, “Wen no derogatory
information is found on the applicant bearing on his or her
eligibility to obtain a license or renewal |icense, a report
shall not be required. The |aw enforcenent agency shall return
the application and the blank license form with the fingerprint
thereon directly to the judge of the probate court within such
time period.” OCGA 8§ 16-11-129(d)(4). As with the 60 day
requirement, Appellee wshes to read these two sentences right
out of the statute, rendering another portion of the statute as
mere surplusage and of no effect. The record reveals, however
that Appellee received the application back from Ilocal |[|aw
enforcenment no later than Decenber 14, 2005 the day after
Appel l ant applied for a GFL. (R 53). Thus, the 125-day period
during which Appellee waited could have been shortened to 1 day,
the length of tinme it took for the local |aw enforcenent agency

to return the information to Appell ee.



2. Appellant Considered Every Wrd in the Statute

On page 20 of Appellee’s brief, she accuses Appellant of
not taking the entire statute into consideration. This is
particularly ironic given that Appellee nowhere argues to this
Court what affect should be given to the |anguage stating that
the local |aw enforcenent agency has only 50 days to report to
the probate court and that “a report shall not be required” if
no derogatory information is found. 1In any event, Appellant did
take into consideration the |anguage to which Appellee points on
pages 20 and 21 of her brief. In fact, Appellant devoted three
pages of his brief to addressing the |anguage highlighted by
Appel l ee. See Brief of Appellant, pp. 18-20.

Appellee did not address any of the points raised in
Appel l ant’s three-page discussion. In short, Appellant’s
argument was that Appellee nust issue the G-L “if the judge
determnes the applicant has nmet all the qualifications,” and
she nust issue it “[n]Jot later than 60 days after the date of
the application,” thus giving effect to the entire sentence. |If
she det erm nes t hat t he appl i cant has not met t he
qualifications, then of course she is not to issue the |icense

at all. Every phrase occurring in the last sentence of (d)(4)



(“good noral character,” “conplied with the requirenents,” etc.)
is nodified by the 60 day requirenent in the beginning of the
sanme sentence. Appellant’s interpretation of the sentence omts
nothing but gives effect to every part of the statute.
Appel l ee’s argunment conpletely erases the beginning of the
sentence and a few other sentences besi des.

Appel l ee admts, however, that Georgia law requires the
|l ocal law enforcenent agency “to conduct a background check
using the Federal Bureau of Investigation’s National |[nstant
Crimnal Background Check System and return an appropriate
report to the probate judge.” OCGA 8§ 16-11-129(d)(2).
(enmphasi s supplied). Thus, the benefits of the FBI’s databases
already are available to Appellee, on an instantaneous basis,
through the reports provided by the local |aw enforcenent agency
to Appellee within 50 days. This allows her to fulfill her duty
within 60 days. But the reports Appellee describes as
“required” are not required “[w hen no derogatory information is
found on the applicant bearing on his or her eligibility to
obtain a license.” OC GA § 16-11-129(d)(4).

Appel | ee focuses on the fingerprint-based report from the

FBI because of her fear that soneone ineligible for a GFL (such



as a convicted felon) wll use false identification, thus
fraudulently obtaining a GFL, and then conmmt a crinme wth a
firearm Brief of Appellee, pp. 15, 109. Appel | ee overstates
the potential value of a G-L to a recidivist felon. Although a
GFL does permt the holder to buy a firearm within undergoing a
NICS check at a gun store, this advantage is neaningless to
soneone with a false ID intent on committing crines, because the
exact same NCS check is perforned at a gun store as 1is
performed to obtain a GFL. See 18 U.S. C. § 922(t). Accordingly,
the sanme hypothetical false ID that is used to obtain a GFL
could already be wused to obtain a firearm The only
docunentation required to purchase a firearm is identification

18 U.S.C § 922(t)(1)(O.

Appel | ee has not even tried to explain why soneone intent
on crime would present hinmself to governnental authorities with
his fraudulent identification in order to obtain a G-L, so he
can wait 60 days, and then go buy a gun, when he can walk into
any gun store with the sane false ID and buy a gun w thout any
wait. More inportantly, Appellee is unable to point to any

portion of the statute authorizing her to wait beyond 60 days.

10



This is especially true when Appellee admts on appeal that she
obtai ns instantaneous crimnal histories on applicants.

3. The Unofficial Opinion of the Attorney

General is not Hel pful

Appell ee points to an unofficial opinion of the Attorney
General from 1978 to support her position. Brief of Appellee,
p. 23. As an initial matter, it should be observed that the
bound vol une of attorney general opinions from 1978 says, “Each
‘unofficial opinion’ bears the followng notation: ‘The views
expressed herein are conpletely unofficial views of the witer
only, and should be considered as information only.’” Thi s

Court describes such opinions as “advisory.” Atlanta JS, Inc.

V. Houston Foods, Inc., 237 Ga. App. 415, 417, 514 S E. 2d 216,

128 (1999). It also is settled law that attorney general

opinions are not binding on appellate courts. State v. Durr,

274 Ga. App. 438, 442, 618 S.E.2d 117, 120 (2005).

The opinion itself is not helpful, as it Ilacks any
meani ngful legal analysis and fails to discuss the legal history
or standards to be used in interpreting statutes in general or
the word “shall” in particular. I nstead, the opinion nakes a

broad policy pronouncenent and ascribes it to the ostensible

11



intent of the legislature (21 believe the General Assenbly
felt..”) (enphasis supplied).

Finally, the unofficial opinion has no bearing on the facts
of this case. The opinion says that probate judges nust wait
for the report from the local |aw enforcenent agency (recall
that the results of the background check are reported to the
probate judge by the local |aw enforcenent agency). Appel | ee
does not contend that she was waiting on the report from the
| ocal |aw enforcenent agency. | ndeed, she admts she did not
and does not ask for a report from the |ocal agency. | nst ead,
Appel l ee was waiting on a report directly from the FBI, which
the statute did not authorize her to do.

3. Appellee is Not Inmmune from Taxation of Costs

Appel l ee insists that, should the trial court be reversed
and Appellant ultimately prevail, she should not be liable for
taxable costs in the trial court. She bases her contention on

the doctrine of judicial immnity.?!

YIronically, Appellee cites her potential liability for damages if she
follows the text of the licensing statute as worded, conveniently
forgetting that she believes she is imune from paying taxable costs

if she does not followthe statute. Brief of Appellee, p. 25.

12



Appellee fails to cite any authority for the proposition
that she is imune from taxable costs. She cites only to
authority regarding imunity from damage clains for her judicial
acts. In her brief, she re-classifies taxable <costs as
“damages” to try to nmke her cited authority fit this case
Brief of Appellee, p. 27.

Damages and taxable costs are not the sane. On nultiple
occasions, this Court has distinguished between damages and

costs. See, e.g., King v. Loyd, 170 Ga. App. 638 (1984). DMore

importantly, however, the doctrine of judicial imunity does not
apply to Appellee when she issues (or fails to issue) a GFL.
Judicial immunity applies only when a judge is acting in a

judicial capacity. WIson v. More, 275 Ga. App. 493, 494, 621

S.E.2d 507, 508 (2006). Issuing licenses is a mnisterial
function, not a judicial function. Appel l ee insists that
because the |l aw provides that issuing GFLs is one of her duties,
it must be a judicial function. Brief of Appellee, p. 26. The
| aw provides that issuance of marriage |icenses is one of her
duties, too (OC GA 8 15-9-30(b)(7), and it is a duty that the

Suprenme Court has found to be mnisterial. Coner v. Ross, 100

Ga. 652, 28 S.E. 387 (1897). It is worth pointing out that she

13



may issue licenses to marry only to qualified persons. The |aw
requires her to perform “such other judicial and mnisterial
functions as may be provided by law” OC GA 8§ 15-8-30(b)(11)
(emphasis supplied). Thus, the argunment that a mnisterial
function provided by statute is a judicial function nust fail.
Suprene Court precedent supports the conclusion that the
issuance of licenses is a mnisterial and not a judicial
function.
CONCLUSI ON

This case is about whether a probate judge may substitute a
personal policy for the public policy of the State of Georgia as
expressed in the statute the Ceneral Assenbly passed.
Appel | ee’s contention and the trial court’s ruling are that, as
a matter of policy, the probate judge is required to wait beyond
60 days for a certain report. In contrast, the statute as
passed by the Ceneral Assenbly states that “a report shall not
be required” from |l aw enforcenent unless derogatory information
relating to an applicant’s eligibility is found.

Appellant Craig Mwore has shown that Appellee is not
required, as she believes, to wait for a report directly from

the FBI before issuing a GFL. She has, by statute, all the

14



information she is supposed to receive wthin 50 days of
application, and she sinply is not permtted to wait any | onger
than 60 days to issue or deny the license (although she may
revoke licenses at any tine). The ™“shall issue” statutory
| anguage requiring issuance wthin 60 days is nandatory.
Appel | ee’s argunent that she may wait however long it takes for
an FBI crimnal history, when she already possesses the N CS
crimnal history showing federal and out of state records,
violates the rules of statutory construction by rendering the 60
day requirenent in the statute superfl uous. This is especially
true in the face of a statute stating explicitly that “a report
shall not be required” unless derogatory information is found.
Finally, Appellee is not imune fromthe taxation of costs. For
the foregoing reasons, the judgnent of the trial court should be
reversed, and sunmmary judgnment should be granted in favor of

Appel | ant .

John R Monroe
Attorney for Plaintiff
9640 Col eman Road
Roswel |, GA 30075
678-362- 7650

State Bar No. 516193
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