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Interest of Amicus Curiae

The Brady Center to Prevent Gun Violence (“The Brady Center”) is a non-
profit organization dedicated to reducing gun violence through education, research,
and legal advocacy. The Brady Center has a substantial interest in ensuring that
state and federal gun laws are properly interpreted to prevent gun violence.
Through its Legal Action Project, the Brady Center has filed numerous briefs
amicus curiae in cases involving the interpretation of state and federal firearms
laws. The Brady Center has particular expertise in the dangers of carrying con-
cealed weapons, having published several reports on this subject, including Guns
& Business Don't Mix (1997), Forced Entry (2005), and No Gun Left Behind
(2007).

Georgians for Gun Safety is a non-profit organization that advocates for gun
violence prevention by monitoring the legislative process, with the goal of reduc-
ing injuries and deaths from firearms in Georgia. Incorporated in 2003, the organi-
zation grew out of a previous ten-year effort to educate elected officials, law en-
forcement, and communities about the impact of fircarms policy on public safety.
Georgians for Gun Safety works in coalition with parent organizations, schools,
law enforcement agencies, civil and human rights groups, domestic violence pre-

vention organizations, and child advocates to reduce gun violence.



Statement of Issues

Whether, to the extent 2008 Georgia Laws Act 802 (“H.B. 89”) allows
the carrying of concealed guns in Georgia airports, it is preempted be-
cause it (a) intrudes on an area in which federal law occupies the field

and/or (b) obstructs Congress’s goals of safe and efficient air travel.

Whether H.B. 89 should be interpreted in a way that invites conflict be-

tween state law and federal regulations.

Whether the district court correctly concluded that H.B. 89’s definition of
“public transportation” does not extend to the non-sterile areas of Geor-

gia airports.



Summary of Argument

The district court’s decision should be affirmed because H.B. 89, if inter-
preted to allow the carrying of concealed firearms in Georgia airports, is preempted
by federal law.

In this post-9/11 age, when federal airport security policy demands the sei-
zure of mouthwash and nail clippers because of their potential danger, Georgia has
enacted a law that purportedly allows loaded firearms into America’s busiest inter-
national airport. Such an intrusion on the federal regime of airport security is not
permitted for several reasons. First, federal law wholly occupies the field of air-
port security, meaning that states may not legislate in this area. Second, any law
allowing concealed firearms to be carried in the non-sterile' portions of U.S. air-
ports is preempted because it obstructs the paramount Congressional objectives of
safe and efficient air travel.

The proliferation of guns in airports will result in more injuries, more crime,
more delays, and more threats to U.S. national security because—among other
harmful effects—more guns will end up in the secured areas of airports. With air-

ports already a vulnerable and sensitive target in the wake of 9/11, laws like H.B.

' A “non-sterile” area is anywhere in an airport that a member of the public may

go without their person and property being screened. By contrast, a sterile area is
one “that provides passengers access to boarding aircratt and to which the access
generally is controlled by TSA, or by an aircratt operator . . . through the screening
of persons and property.” 49 C.F.R. § 1540.5.



89 will only magnify the potential for acts of terrorism. Moreover, allowing guns
to be carried in airports will increase the number of inadvertent security breaches,
and the result will be a rise in major disruptions and delays. Already about six pas-
sengers arrive at security checkpoints carrying guns every day. Airport screeners
have proven to be notoriously ineffective at detecting guns during screening, and
recent testing shows that they are getting worse. By passing a law that will am-
plify these dangerous effects, the Georgia legislature is obstructing a critical fed-
eral purpose.

Moreover, as a matter of statutory interpretation, the Court should decline to
read dubious and far-reaching security policy into H.B. 89, Such a reading invites
conflict with the federal regime regulating airport security and is unsupported by
H.B. 89’s plain language.

The district court’s decision should be affirmed.



ARGUMENT

1. If H.B. 89 Extends to Airports, It is Preempted by Federal Law.

GeorgiaCarry.org and Timothy Beardon (collectively, “GeorgiaCarry”)
maintain that H.B. 89 allows possession of concealed firearms in Georgia airports.
GeorgiaCarry also contends that federal law allows such a state policy. These con-
tentions are wrong because, to the extent H.B. 89 permits guns to be carried in
Georgia airports, it is preempted by federal law.

Federal law may preempt state law expressly or impliedly. Gade v. Nat'l
Solid Wastes Mgmt., 505 U.S, 88, 98 (1992); Florida State Conf. of the NAACP v.
Browning, 522 F.3d 1153, 1167 (11th Cir. 2008) (citations omitted). State laws are
impliedly preempted when federal law fully occupies a legislative field, known as
“ficld preemption,” or when state and federal laws conflict, known as “conflict
preemption.” Browning, 522 F.3d at 1167; see also Crosby v. Nat'l Foreign Trade
Council, 530 U.S. 363, 373 (2000). Courts and commentators have noted that the
boundaries between field and conflict preemption are sometimes blurred, Brown-
ing, 522 F.3d at 1167 (citing English v. Gen. Elec. Co., 496 US. 72, 79 n.5
(1990)), and a state law may be impliedly preempted both because it intrudes upon
a field of federal regulation and conflicts with a federal scheme by obstructing a

Congressional purpose. This is precisely what has happened here.



H.B. 89 is preempted under both field and conflict preemption. Congress’s
intent to preempt the field of airport security is evident from, among other things,
the pervasiveness of federal regulations concerning airport security, including
regulations that extend into the non-sterile areas of airports. Assuming H.B. 89
can be interpreted in the way advocated by GeorgiaCarry, the Georgia legislature is
attempting to thrust its guns-in-airports policy into the field of airport security-—an
area fully controlled by federal law. Thus, the law is subject to field preemption.

H.B. 89 is also preempted because it conflicts with federal law by obstruct-
ing the federal government’s substantial interest in safe and efficient air travel. Al-
lowing concealed, loaded guns in the non-sterile areas of airports will make air
travel less safe and threaten national security, and increase the frequency of disrup-
tions and delays. For these reasons, H.B. 89 is not just bad policy, it is bad law.

A. Federal Law Preempts the Field of Airport Safety and Security.

“Field preemption occurs when a congressional scheme is ‘so pervasive as
to make the reasonable inference that Congress left no room for the states to sup-
plement it.”” Browning, 522 F.3d at 1167 (quoting Rice v. Santa Fe Llevator
Corp., 331 U.S. 218, 230 (1947)). Federal regulation of airport security and air
travel is pervasive in just this way, as it must be, because air travel among different
cities, states, and countries requires regulation at the federal level in a way that

ground transportation like city subways or bus systems do not. Indeed, American
























today,” and a recent report adds: “As we reported in 2000, since 1978, the FAA
and the airline industry have continued to face challenges in improving the effec-
tiveness of airport checkpoint screeners, and we reported that screeners were not
detecting dangerous objects, including loaded firearms.”"' The report attributed
“screening detection problems primarily to high turnover rates among screeners,
: 142
among other things.

Unquestionably, allowing guns in any part of the airport makes it more

likely that guns will slip through security undetected. Even now, guns pass

bia Subcomm,, United States Senate, 107th Cong, S. Hrg. 107-208 (2001) at 12
(testimony of Kenneth M. Mead, Inspector General of the Department of Transpor-
tation) (reporting that the FAA needs “standards for measuring the screener per-
formance. Now, what 1s acceptable? ls detecting a test object 6 out of 10 times, 8
out of 10, 9 out of 10 acceptable? And this is important because if screeners are
having difficuity detecting objects that are pretty obvious like a test gun . .. .").

" Moving Beyond the First Five Years: How the Transportation Security Admini-
stration (TSA) Will Continue to Enhance Security for AIZ%7 Modes of Transportation,
Hearing Before the Subcomm. on Transportation Security and Infrastructure Pro-
tection of the Comm. of Homeland Security, House of Representatives, 110th
Cong., H. Hrg. 110-105 (2008) at 30 (statement of Clark Kent Ervin, Director,
Homeland Security Initiative, Aspen Institute) (“First of all, undercover govern-
ment and media investigations continue to the present day to show what they have
shown since 9/11: screeners far too often fail to spot concealed guns, knives and
bombs.”).

1 United States Government Accountability Office, Report to Congressional Re-
questors, House of Representatives, Homeland Security: Progress Has Been Made
to Address the Vulnerabilities Exposed by 9/11, but Continued Federal Action Is
Needed to Further Mitigate Security Risks, at 31 (2007) (emphasis added).

2 Id.; see also Oversight Hearing on Aviation Security, supra note 33, at 12 (ex-
plaining problems in screener hiring and retention); Aviation Security (Focusing on
Training and Retention of Screeners), Hearing Before the Subcomm. on Aviation
of the Comm. on Transportation and Infrastructure, House of Representatives,
106th Cong., H. Hrg. 106-77 (2000) (same).
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through American security checkpoints—and not just in tests.”  Accordingly, al-
lowing firearms into non-sterile areas of the airport strips away a layer of protec-
tion from sterile areas because a higher number of fircarms reaching the security
checkpoints means that a higher number will slip through to the sterile areas. This
result obstructs the federal purpose of ensuring safe and efficient air travel, and it is
not permitted.

Laws permitting guns in airports will also have other, less obvious obstruc-
tive effects. For example, in the absence of a ban on carrying guns in airports, law
enforcement may have difficulty distinguishing between someone who is legally
permitted to be carrying a gun from someone who intends to smuggle his gun into
a sterile or secure area. This would deprive law enforcement of reasonable suspi-
cion to detain someone seen with a concealed weapon in a non-sterile area of the
airport for questioning. See United States v. Ubiles, 224 F.3d 213, 217-18 (3d Cir.

2000) (suppressing an unlicensed firearm on the grounds that the officer lacked

1 See, e.g., Martin Weil & Del Quentin Wilber, Traveler with Gun Apparently
Clears Security Checkpoint, Washington Post, Jan. 23, 2008, at B03; Aviation Se-
curity and Transition, supra note 18, at 3 (statement of Senator McCain) (“Just this
week, it was reported that an Orlando-bound Delta Express flight from Long Island
had to be diverted to a Virginia airport after a passenger found a loaded handgun in
the plane’s bathroom.”); United States v. Fortenberry, 860 F.2d 628 (5th Cir.
1988) (involving dctendant who was found to have carried a revolver on his
flight); see also Jane O. Hansen & Maurice Tamman, UGA Fan's Hunt for Camera

Bag Turns World’s Busiest Airport into Haltsfield, Atlanta J.-Const., Nov. 17,
2001, at Al (reporting that the Atlanta airport was shut down for hours when a
passenger reentered a sterile area to retrieve a bag he had forgotten).
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reasonable suspicion to initiate a Terry stop because, before the stop, he had no
reason to believe that the firearm was unlicensed or otherwise possessed illegally).
Requiring law enforcement to wait until someone attempts to enter a sterile area
with a gun increases the likelihood that they will succeed.

JI. H.B. 89 Should Be Given the Construction Atlanta Urges.

Even if it is not preempted, the Court should avoid construing H.B. 89 to al-
low guns to be carried in the non-sterile areas of Georgia airports, assuming such a
construction is even supported by its language. If construed as urged by Georgia-
Carry, H.B. 89 will create impermissible conflict with federal regulation. See, e.g.,
49 C.FR. § 1540.111(a)(1). For this reason, the Court should eschew that interpre-
tation, particularly in the absence of clear language and the presence of a provision
in H.B. 89 specifically stating that it is impermissible to “carry a firearm into a
place prohibited by federal law.” H.B. 89. Had the Georgia legislature intended
H.B. 89 to be read as urged by GeorgiaCarry, it would have made this intention

explicit.*’

**In a case like this, the concepts underlying obstacle preemption also apply to the
statutory interpretation qucstion because both analyses require examination of
Congressional purpose. See Fallon, Jr. et al., Hart and Wechsler’s The Federal
Courts and the Federal System 728 (5th ed. 2003) (asking whether “all preemption
questions [can] be reduced to a single question of statutory interpretation,” and not-
ing the analytical similarities between obstacle preemption analysis and statutory
interpretation).

_25 -



Because H.B 89 does not support GeorgiaCarry’s interpretation on its face,
it should be interpreted to be consonant with federal law. In areas where state and
federal schemes overlap, the Court must attempt to “reconcile the operation of both
statutory schemes with one another rather than holding one completely ousted.”
Merrill Lynch Pierce Fenner Smith Inc. v. Ware, 414 U.S. 117, 127 (1973); ¢f.
Jones v. United States, 529 1J.S. 848, 857 (2000) (*[ W]here a statute is susceptible
of two constructions, by one of which grave and doubtful constitutional questions
arise and by the other of which such questions are avoided, [the Court’s] duty is to
adopt the latter.” (quotation marks and citations omitted)). Accordingly, the Court
should decline an interpretation of H.B. 89 which invites conflict with the federal
regulatory scheme.

Furthermore, had the Georgia legislature truly intended to override a long-
standing and prudent security measure at the world’s busiest airport, it would have
done so explicitly. GeorgiaCarry’s statutory interpretation argument to the con-
trary places tremendous weight on a single citation. (See Appellant Br. at 12-13.)
Too much weight, in fact, because the Court must interpret H.B. 89 with the as-
sumption that the Georgia legislature, like Congress, “does not alter the fundamen-
tal details of a regulatory scheme in vague terms or ancillary provisions—it does

kb

not, one might say, hide elephants in mouseholes.” Whitman v. Am. Trucking As-

sociation, 531 U.S. 457, 468 (2001) (citations omitted). Indeed, this Court has
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noted that “this rule of statutory interpretation is particularly apt where the statu-
tory provision at issue is ambiguous, where prior law reflected significant policy
considerations of great longevity and importance, and where a proposed interpre-
tation Is in clear conflict with state or federal laws of great importance.” Inre
Colortex Industries, Inc., 19 F.3d 1371, 1375 (11th Cir. 1994) (emphasis added)
(citing United States v. Ron Pair Enterps., 489 U.S. 235, 245 (1989)). The Court
should not presume that the Georgia legislature intended to accomplish such a
radical and dangerous shift through an ambiguous reference.

Ii1. By its Own Terms, H.B. 89 Does Not Permit Concealed, Loaded Fire-
arms to be Carried in the Non-Sterile Portions of Georgia Airports.

The Brady Center and Georgians for Gun Safety concur in the argument by
the City of Atlanta that Judge Shoob correctly determined that H.B. 89’5 definition
of “public transportation” does not extend to the non-sterile areas of Georgia air-

ports. (See Appellee Br. at 9-24.)
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CONCLUSION

For the foregoing reasons, the Court should affirm the decision of the dis-

trict court and hold that H.B. 89 is preempted.
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