GeorgiaCarry.Org
P.O. Box 142924     Fayetteville, Georgia 30214 info@georgiacarry.org
May 8, 2007
Commissioner Eric Maxwell
140 Stonewall Avenue West
Suite 100 
Fayetteville, Georgia 30214


Re:  Proposed Park Ordinance 14-2
Dear Commissioner Maxwell:
I am writing in response to the Fayette County Parks and Recreation Commission’s request that the Fayette County Board of Commissioners adopt a proposed ordinance to ban possession of firearms in Fayette County parks.
The Ordinance

The text of this proposed ordinance is as follows:

Sec. 14-2  Weapons
It shall be unlawful for any person to use or possess in any Fayette County park, historic site, or recreation area any firearms, bows and arrows, spring guns, air rifles, slingshots, or any other device which discharges projectiles by any means, unless the device is unloaded and stored so as not to be readily accessible or unless such use has been approved by the Fayette County Board of Commissioners.

GeorgiaCarry.Org, Inc. (“GCO”) and its members have concerns over this proposal to enact a ban on the carry or possession of firearms in county parks.  As an initial matter, such county ordinances are strictly forbidden under state law.  See O.C.G.A. § 16-11-173.  Accordingly, this ordinance, if passed as written, would be completely preempted by Georgia law.
The State Preemption Statute

  O.C.G.A. § 16-11-173 bars regulation “in any manner” of the possession and carrying of firearms.

No county . . . by zoning or by ordinance, resolution, or other enactment, shall regulate in any manner . . . the possession . . . [or] carrying . . . of firearms . . . 

O.C.G.A § 16-11-173(b)(1).  There are three narrow and exclusive exceptions, contained in subsections 173(c), (d), and (e), but none of those exceptions apply to the proposed Fayette County ordinance, as the exceptions are limited to: (1) regulating county employees while they are at work, (2) requiring heads of households to own and maintain firearms, and (3) reasonably limiting or prohibiting the discharge of firearms.  The proposed ordinance does not mention county employees, does not require heads of household to own and maintain firearms, and does not mention discharging of firearms.  As a result, the proposed ordinance does not fall into one of the narrow grants of authority the General Assembly left to counties in its express preemption statute, and the ordinance is completely preempted by state law.
The proposed ordinance mentions the “use” of firearms, which could include discharge.  There are, however, many other uses of firearms besides discharging them.  For example, it is possible that a crime could be prevented merely because of a firearm’s presence.  Because such a possibility exists, prohibiting the “use” of a firearm is broader than the statute allows.  The only “use” of a firearm that may be regulated is its discharge.  Even then, only reasonable limitations may be placed on discharge.

The Courts


The preemption statute’s validity is not an issue of first impression in the courts, as the Georgia Court of Appeals already addressed Georgia’s preemption statute.  In Sturm Ruger Co. v. City of Atlanta, 253 Ga. App. 713, 560 S.E.2d 525 (2002), the court ruled that only the General Assembly has the authority to regulate firearms.  Therefore, even local government regulations that are similar to or duplicative of State law firearms restrictions are preempted.  In other words, the preemption statute simply does not allow Fayette County to pass ordinances relating to the carrying and possession of firearms in county parks, even if the ordinance mimics a state law restriction.  “The practical effect of the preemption doctrine is to preclude all other local or special laws on the same subject.”  Id. at 718 (emphasis added).  Even though the only “regulation” at issue in the Sturm Ruger case was the City of Atlanta’s lawsuit, the Court of Appeals held that the lawsuit should be dismissed because the lawsuit did not fall within one of the three limited and well defined exceptions left to municipal or county authority mentioned above.  “No claims survive because of the legislature's clear directive that municipalities may not attempt to regulate the gun industry in any way except in the limited manner prescribed in [subsections] (c), (d), and (e).”  Id. at 722.
The Georgia Attorney General


In addition to case law, the Attorney General issued an opinion on Georgia’s preemption statute at the request of Muscogee County in 1998.  Muscogee County had proposed a “safe storage” ordinance, but the Attorney General for the State of Georgia opined that the proposed “ordinance is preempted by Georgia law” because it was not limited to one of the three narrow exceptions left to county authority.  See U98-6.   

Other Counties


To the best of GCO’s collective knowledge, only six counties statewide have such an ordinance on the books.  There were recently two others, Lee County and Forsyth County, but GCO successfully persuaded those two counties to repeal their ordinances, Forsyth County in December, 2006, and Lee County in April, 2007.
Conclusion
Because the proposed Fayette County ordinance at issue is not limited to one of the narrow and well defined exceptions contained in the preemption statute, this proposed ordinance is preempted.  GCO requests that you decline to adopt the Fayette County Parks and Recreation Commission’s recommendation from 2005, or, if the Board of Commissioners is inclined to adopt some policy, at least modify it to regulate only what is allowed to Fayette County by O.C.G.A. 16-11-173(c), (d), and (e).  Certainly issues relating to paintball guns and similar items can be addressed without violating Georgia’s preemption statute.

If I we can assist you in any way, please do not hesitate to contact me.  You may reach me with the contact information above or by calling me at (xxx)xxx-xxxx.
Sincerely, 

Edward A. Stone

President

GeorgiaCarry.Org
