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August 25, 2006

VIA FACSIMILE (770)254-2606

ORIGINAL VIA U.S. MAIL
Hon. Paul Poole

Commissioner, First District
Coweta County Board of Commissioners
Coweta County Administration Building
22 East Broad Street

Newnan, Georgia 30263

~ Re: Coweta Ordinance 46-33(c)
Dear Commissioner Poole,

As you can see from my address, I am your constituent. I had the pleasure of briefly meeting
you personally prior to a Board of Commissioners meeting last winter. I apologize in advance for
taking your time, but it has come to my attention that Coweta County has an ordinance in effect that
violates state law. The purpose of this letter is to ask you, as my commissioner, to take affirmative
action to repeal the offensive portion of the ordinance.

The particular ordinance in question is 46-33(c), which purports to prohibit “firearms” “on
or about Coweta County recreation facilities, sports fields, or any surrounding areas being property
of the county.” I have enclosed a copy of the entire ordinance for your use. Regardless of anyone’s
opinion regarding the desirability of such an ordinance, it is prohibited by the laws of the State of
Georgia.

Iwill point you to three sources supporting the contention that this ordinance is pre~empted
by state law. They are:

(1) a state statute,
(2) case law, and
(3) an opinion of the Attorney General for the State of Georgia.

The state statute expressly forbids the ordinance at issue. The case law declares that even
without such a statute, the county would be without authority to pass such an ordinance because the
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field of firearms regulation has been preempted by the General Assembly’s extensive regulation on
the subject, and the Attorney General opinion reinforces those points in response to a question from
a county on the legality of a firearms ordinance.

THE STATUTE
0.C.G.A. § 16-11-173 (b)(1) provides, in pertinent part, that:

No county . . . by zoning or by ordinance, resolution, or other enactment, shall
regulate in any manner gun shows; the possession, ownership, transport, carrying,
transfer, sale, purchase, licensing, or registration of firearms or components of
firearms; firearms dealers; or dealers in firearms components.

So, in addition to the field of firearms regulation having been completely pre-empted by the
extensive state laws on the subject, there is a specific statute declaring that Coweta County cannot
“regulate in any manner” the “carrying . . . of firearms.” As if to reinforce the point, the state statute
lists three exceptions on which Coweta County can pass ordinances.

(1) Coweta County may regulate the carry of firearms by its own employees while they are
at work, O.C.G.A. § 16-11-173(c);

(2) Coweta County may pass an ordinance requiring the ownership of guns by heads of
households within Coweta County, O.C.G.A. § 16-11-173(d); and

(3) Coweta County may reasonably limit or prohibit the discharge of firearms within the
boundaries of Coweta County (which it has already done, see ordinance section 42-1). O.C.G.A.
§ 16-11-173(e).

These are the only three things Coweta County may regulate pertaining to firearms. As you
can see for yourself, an ordinance like section 46-33(c), pertaining to possession or carrying of a
firearm, even on Coweta County property, such as in a county park, is not one of the three things
listed by the General Assembly as a matter that Coweta County may regulate.

I'have enclosed a complete copy of O.C.G.A. § 16-11-173 for your use.
{ CASE LAW

Even if there were no statute prohibiting the ordinance, the courts in Georgia have
recognized that the entire field of firearms regulation has been pre-empted by the General Assembly.

Please see Sturm Ruger Co. v. City of Atlanta, 253 Ga. App. 713, 560 S.E.2d 525 (2002), in which
the Court of Appeals stated very clearly that the “comprehensive nature of statutes regulating

firearms in Georgia” means that “preemption can be inferred.”
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In this case, preemption can be inferred from the comprehensive nature of the
statutes regulating firearms in Georgia, among which are the Georgia Firearms and
Weapons Act, codified at OCGA § 16-11-125, and OCGA § 16-11- 126 through 16-
11-134 ...

The statutes cited relate to the carrying of firearms and where one may carry them, among other
things, which is exactly what Coweta County’s ordinance attempts to regulate. The result of
preemption is that only the General assembly has the authority to regulate the ownership and
possession of firearms. “The practical effect of the preemption doctrine is to preclude all other local

or special laws on the same subject.” Sturm Ruger Co. v. City of Atlanta, 253 Ga. App. 713, 718,
560 S.E.2d 525, 530 (2002) (emphasis added).

And a footnote (FN1) in the same opinion commenting on preemption:

. considering the unambiguous language in OCGA § 16-11-184 [now re-
numbered 173], which gives the General Assembly the sole power to regulate the
right of the people to keep and bear arms . . .

(emphasis in bold is mine). When the court begins to discuss the pre-emption statute, it uses the
word "also.” “More importantly, the State has also expressly preempted the field of firearms
regulation in O.C.G.A. § 16-11-184, which, even before its amendment in 1999, provided ‘that the
regulation of firearms is properly an issue of general, state-wide concern’." The court opinion then
quotes the Georgia Constitution:

Laws of a general nature shall have uniform operation throughout this state and no
local or special law shall be enacted in any case for which provision has been made
by an existing general law, except that the General Assembly may by general law
authorize local governments by local ordinance or resolution to exercise police
powers which do not conflict with general laws.

The Sturm Ruger case makes it quite clear that only the General Assembly may regulate the carrying
of firearms. The statute cited in the case is now re-numbered as section 173, and it expressly forbids
the sort of ordinance passed by Coweta County, which does not fall into any of the three exceptions
listed. -

THE ATTORNEY GENERAL OPINION

The Attorney General for the State of Georgia routinely gives legal opinions to local
governments on matters of state law. The Attorney General has previously given his opinion to a
county attempting to exercise its regulatory power outside one of the three things listed above in the
statute. See Attorney General Opinion U98-6. The opinion concludes that the county is without
authority to pass an ordinance not relating to one of the three exceptions. The Attorney General
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opinion on preemption may be reached in its entirety at the following internet address:
http://www state.ga.us/ago/read.cgi?searchval=firearm&openval=U98-6
The opinion is in response to a question by Muscogee County (Columbus Consolidated
Government) about the legality of an ordinance regarding “safe storage” of firearms. The attorney
General responded that the ordinance “would be ultra vires . . . because the regulation of firearms,
with exceptions not relevant hereto, has been preempted by the General Assembly.” In pertinent
part, the opinion states:

The statutory exceptions to the preemption of the regulation of firearms allow local
governments to regulate the possession of firearms by local government employees
in the course of their employment, to require ownership of firearms by heads of
households within the political subdivisions, and to regulate the discharge of
firearms within their boundaries. O.C.G.A. § 16-11-184(c)-(e).

(Although the opinion cites to section 184, this is now section 173, as the statute has been re-
numbered, but not re-written, since this AG Opinion). The Attorney General Opinion may be
summarized by stating that there are only three things a county may regulate regarding firearms.
Coweta County Ordinance 46-33(c) does not fall into one of the three statutory exceptions.

Accordingly, I would request that you take action to repeal this law. The State has
preempted the field of firearms regulation, both through extensive regulation of the subject and a
statute declaring preemption, but Coweta County has an ordinance on the very subject preempted.
Please note that it is a harsh ordinance, as the penalty for its violation is six months’ confinement
in jail and a $1,000.00 fine.

I do not believe my request to be a difficult one. Essentially, I am asking only that Coweta
County comply with the laws of the State of Georgia. That should not be a hard sell to the entire
commission.

Commissioner Poole, if you need any assistance from me on this matter, I will be happy to
lend it. Otherwise, please contact me to inform me of your intended course of action. I may be

reached at the phone number and address above, or at my work phone (404)870- = or my email
address stone.edward @ Thank you in advance for your attention to this matter, and I

look forward to hearing tron you within the next two weeks.

Sincerely,
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Please read the caveats below before accessiﬁg the unannotated Georgia Code.

The unannotated Georgia Code on the Georgia General Assembly's web site is updated through the 2005 extraordinary session. The unannotated
Georgia Code, consisting only of Code text and numbering, is in the public domain and may be copied from this web site at the reader's expense and
effort without need for permission.

The Georgia General Assembly is offering access to the unannotated Georgia Code on the Internet as a service to the public. The Webmaster is unable
to assist users of this service with legal questions. Also, legislative staff cannot respond to requests for legal advice or the application of the law to
specific facts from anyone except members of the Georgia General Assembly. Therefore, to understand and protect your legal rights. you should
consult your own private lawyer. Please refer legal questions elsewhere. i

While every effort was made to ensure the accuracy and completeness of the unannotated Georgia Code available on the Georgia General Assembly's
web site, the unannotated Georgia Code is not official, and the Georgia General Assembly will not be responsible for any errors or omissions which
may occur in these files. Please notify the Webmaster if you find any irregularities in the statutes on this web site. The Webmaster will relay the
information to appropriate staff members for the Georgia General Assembly to investigate the irregularities.
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Sections

6-11-1 16-11-173.

-11-2 (a)(1) It is declared by the General Assembly that

-11-3 the regulation of firearms is properly an issue of
16-11-4 al, state-wide concern
16115 general, s .

(2) The General Assembly further declares that the
16-11-6 . .

117 lawful design, marketing, manufacture, and sale of
16-11-8 firearms and ammunition to the public is not
16-11-9 unreasonably dangerous activity and does not
16-11-10 constitute a nuisance per se.

16-11-11 (b)(1) No county or municipal corporation, by
16-11-12 zoning or by ordinance, resolution, or other
16-11-13 enactment, shall regulate in any manner gun
16-11-14 shows; the possession, ownership, transport,
16-11-15 . . .
16.1116 carrying, transfer, sale, purchase, licensing, or
p s: p 1: 0 registration of firearms or components of firearms;
16-11-31 firearms dealers; or dealers in firearms
16-11-32 components.

(2) The authority to bring suit and right to recover

8/25/2006

http://www .legis.state.ga.us/cgi-bin/gl_codes_detail.pl?code=16-11-173



Ueorgia Loae Lnapter List

{

http://www.legis.state.ga.us/cgi-bin/gl_codes_detail.pl?code=16-11-173

16-11-37
16-11-37.1
16-11-38
16-11-39
16-11-39.1
16-11-40
16-11-41
16-11-42
16-11-43
16-11-44
16-11-60
16-11-61
16-11-62
16-11-63
16-11-64
16-11-64.1
16-11-64.2
16-11-64.3
16-11-65
16-11-66
16-11-66.1
16-11-67
16-11-68
16-11-69
16-11-80
16-11-81
16-11-82
6-11-

16-11-100
16-11-101

16-11-101.1

16-11-102
16-11-103
16-11-104
16-11-105
lﬁ.‘]".l!ﬁ
16-11-107
16-11-107.1
16-11-108
16-11-109
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- 16-11-122

16-11-123
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against any firearms or ammunition manufacturer,
trade association, or dealer by or on behalf of any
governmental unit created by or pursuant to an Act
of the General Assembly or the Constitution, or
any department, agency, or authority thereof, for
damages, abatement, or injunctive relief resulting
from or relating to the lawful design, manufacture,
marketing, or sale of firearms or ammunition to
the public shall be reserved exclusively to the state.
This paragraph shall not prohibit a political
subdivision or local government authority from
bringing an action against a firearms or

ammunition manufacturer or dealer for breach of |

contract or express warranty as to firearms or

ammunition purchased by the political subdivision

or local government authority.
(c) A county or municipal corporation may regulate
the transport, carrying, or possession of firearms by
employees of the local unit of government in the
course of their employment with such local unit of
government.
(d) Nothing contained in this Code section shall
prohibit municipalities or counties by ordinance,
resolution, or other enactment, from requiring the
ownership of guns by heads of households within the
political subdivision.
(¢) Nothing contained in this Code section shall
prohibit municipalities or counties, by ordinance,
resolution, or other enactment, from reasonably
limiting or prohibiting the discharge of firearms
within the boundaries of the municipal corporation
or county.
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(Ord. of 1-5-99, § 1)

Sec. 46-33. Prohibited.

The following are prohibited on or about Coweta County recreation facilities, sports fields, or any
surrounding areas being property of the county:

(a) No alcoholic beverages are allowed.
(b) No littering.

(c) Firearms, air (or spring loaded) rifles/pistols, fireworks, and any device firing or
propelling a projectile are strictly prohibited.

(d) Pets are prohibited unless the activity is approved by the county administrator.
(e) Bicycles and skateboards are allowed in designated areas only.

() Gambling will not be tolerated.

(g9) No smoking allowed unless in parking lots or designated areas.

(h) No player, official, spectator, or coach shall be guilty of verbal or physical abuse for
any reason.

(i) No fighting will be tolerated.
() No profanity will be allowed by players, coaches, or spectators on the premises.

(k) Rules governing storm warnings and watches will be strictly adhered. Leave field
immediately in event of an electrical storm.

() In the event of severe weather, the decision will be made by the county as to
whether games are played. County decision shall be final.

(m) No admission or entry fees may be charged unless approved by county
administration and the recreation department director. All proceeds from these type fees
must be applied toward event cost, with complete accounting of all fees collected
presented to the recreation department.

(n) No fees shall be charged for parking.
(o) All tournaments must be pre-approved by the county recreation department.

(p) During approved tournament events, league officers or designee shall be present at
all times.

(g) Tournaments must originate with organization.

() At Whitlock Park, five parking spaces shall be reserved for the county visitor's center
at all times.

(s) All vendors associated with tournaments, training, or coaching events must be pre-
approved.

(t) Coweta County recreation fields and facilities shall not be used for personal profit or
sales.

(u) No glass containers.

A violation of this section shall be punished as a misdemeanor in the same manor as are other
ordinances of the county with a fine of not more than $1,000.00 and a maximum term in the county jail
of not more than six months.

http://library4.municode.com/mcc/DocView/14179/1/91/93 8/25/2006



