
IN TH E SUPERIOR CO URT O FFULTO N CO UNTY
STATE O FGEO RGIA

GEORGIACARRY.O RG, INC.,and )
PH ILLIPEVANS, )

)
Plaintiffs, ) CivilActionNo.:

)
v. ) 2014-CV-253810

)
TH E ATLANTA BO TANICAL )
GARDEN, INC., )

)
Defendant. )

)

DEFENDANT’SRESPO NSE TO PLAINTIFFS’
M O TIO N FO R SUM M ARY JUDGM ENT

I. INTRO DUCTIO N

TheGeorgiaSupremeCourtreversedthisCourt’sdismissalofPlaintiffs’

complaintonproceduralgrounds. Plaintiffs,however,arestillunabletogetpastthe

samefundamentalproblem thathasplaguedthem sincetheyfiledthislawsuit: the

statuteatissuedoesnotsaywhattheyclaim itdoes. Itsplainlanguagecoupledwith

long-standingGeorgiaSupremeCourtprecedentmakeitclearthatTheAtlanta

BotanicalGarden, Inc. (the“Garden”) isalesseeofprivatepropertyand may

lawfullyexcludeorejectpersonsinpossessionofagunfrom thebotanicalgarden.

Indeed,althoughJusticeH unsteinwrotetheorderreversingthisCourt’sorder,

shequeriedwhetherthebotanicalgardenisprivatepropertybecause1)itisleased

totheGarden, aprivateentity, and2)theGardenhascontroloverthepropertythat
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itleasesfrom theCityofAtlanta. Likely, shehadinmindlongstandingGeorgia

caselaw, whichprovidesthatpropertybecomesprivatepropertywhenitisleased

byagovernmententitytoaprivateentitythatthentakescontroloftheproperty.

ThislogicisalsoconsistentwiththeplainreadingofO .C.G.A. §16-11-127(c),

whichprovidesthat“personsinlegalcontrolofprivatepropertythroughalease. . .

shallhavetherighttoexcludeorejectapersonwhoisinpossessionofaweaponor

longgunontheirprivateproperty. . . .” Finally, herlogicislikewisesupportedby

thelegislativehistory ofO .C.G.A. § 16-11-127(c) and thefactthatPlaintiffs’

interpretationofthestatutewouldleadtowideranging,improperconsequences.

TheevidenceagreeduponbythepartiesestablishesthattheGardencontrols

thebotanicalgardenthroughalease. Plaintiffs’claimsfailasamatteroflaw, and

theirmotionforsummaryjudgmentshouldbedenied.

II. ARGUM ENT AND CITATIO NSO FAUTH O R ITY

Plaintiffsmovingforsummaryjudgment“mustdemonstratethatthereisno

genuineissueofmaterialfact[astoeveryelementofhisorherclaims]andthatthe

undisputedfacts, viewedinthelightmostfavorabletothe[defendant], warrant

judgment[intheplaintiff’sfavor]asamatteroflaw.”BAC H om e LoansServicing,

L.P. v. W e dere it, 29 7 Ga. 313, 316, 773 S.E.2d711 (2015)(quotingLau'sCorp. v.

H ask ins, 261 Ga. 49 1, 405 S.E.2d474 (19 9 1));se e also OCGA §9 –11–56(c).
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Plaintiffshavewhollyfailedtoestablishthattheyareentitledtojudgmentas

amatteroflawoneithertheirdeclaratoryorinjunctivereliefclaim. Onthecontrary,

thefactsbeforetheCourtshow thattheGardenisentitledtolawfullyexcludeor

ejectpersons in possession ofa gun underO .C.G.A. § 16-11-127(c). This

conclusionissupportedbyaliteralreadingofthestatute,bindingGeorgiaSupreme

Courtprecedent, the statute’s legislative history, and the variety ofnegative

consequencesthatwouldotherwiseresultfrom Plaintiffs’profferedinterpretationof

thestatute. Inaddition,Plaintiffs’declaratoryandinjunctivereliefclaimsseekrelief

onbehalfofaclassofpeople, butPlaintiffshavenotevenattemptedtoprovethe

requirementsofO .C.G.A. §9 -11-23. Plaintiffs’motionforsummaryjudgmenton

both claimsshould thereforebedenied. And Plaintiffs’motion forsummary

judgmentontheirinjunctivereliefclaim shouldbedeniedbecausePlaintiffshave

failedtocarrytheirburdenspecifictoinjunctivereliefunderGeorgialaw.

A. A literalreading ofth e statute and Suprem e Courtprecedent
dem ands a finding th atth e Garden m ay exclude or eject
individuals carrying a gun.

TheGardenmayexcludeorejectpersonsinpossessionofagunbecausethe

botanicalgardenproperty,leasedfrom theCityofAtlanta,isprivatepropertyunder

Georgialaw. PlaintiffsconcedethatO .C.G.A. §16-11-127(c) expresslyallows

“lesseesof‘private’property”toexcludepeoplecarryinggunsfrom theirproperty.

Pls.’Br. at6. Plaintiffscontend, however,thattheGardenisnotalesseeofprivate



4

propertybecauseitleaseditslandfrom theCityofAtlanta. Plaintiffsarewrong.

TheGardenisincontrolofprivatepropertythroughaprivateleaseholdinterest.

W hilenocourthasaddressedthespecificlanguageinthestatuteatissue, the

GeorgiaSupremeCourthaspreviouslyheldthat, whentheCityofAtlantaconveys

aleaseholdestatetoaprivatelessee–asthePlaintiffsconcedewasdoneinthiscase

–thelesseeholdsthepropertyasaprivateowner. Delta AirLinesInc. v. Cole m an,

219 Ga. 12, 131 S.E.2d768 (19 63),involvedanissueoftaxationonlandtheCityof

AtlantaleasedtoDeltaAirlines. Deltasoughttoavoidpayingad valore m taxeson

landthatitleasedfrom theCity,arguingthat“thepropertyitleasedfrom theCityof

Atlanta[was] publicproperty”andthereforeexemptfrom taxation. Id. at13. In

concludingthattheairlinecouldbeforcedtopayad valore m taxesontheproperty,

theCourtheldthat“publicproperty”becomes“privateproperty”whentheCityof

Atlantaleasesittoaprivateentity. TheCourtexplained:

A leaseholdisanestateinlandlessthanthefee;itisseveredfrom the
feeandclassifiedfortaxpurposesasrealty.CodeAnn.§9 2–114.W hen
theCityofAtlantaconveyedtotheDeltaCorporationaleaseholdestate
inthelandhereinvolved, itcompletelydisposedofadistinctestatein
itslandforavaluableconsideration, andDeltaacquireditandholdsit
asaprivateowner. W henanyestateinpublicpropertyisdisposedof,
itlosesitsidentityofbeingpublicpropertyandissubjecttotaxeswhile
inprivateownershipjustasanyotherprivatelyownedproperty. Private
propertybecomespublicpropertywhenitpassesintopublicownership;
andpublicpropertybecomesprivatepropertywhen itpassesinto
privateownership.



5

Id. at16 (emphasisadded). Thissimpleproposition – thatpublicproperty is

converted into privatepropertywhen leased to aprivateentity– hasbeen the

governinglaw inGeorgiaformorethan50 yearsandremainsgoodlaw inGeorgia.

Se e DouglasCty. v. Anne ewak e e , 179 Ga. App. 270, 271, 346 S.E.2d368 (19 86)

(citingtheCole m an decisionandnotingitsholding: whenpubliclyownedproperty

isleasedtoaprivateenterprise, theleaseholdestate, havingbeenseveredfrom the

fee,takesontheprivatestatusofthelessee).

Plaintiffsofferno reason thatthe Georgia Supreme Court’sopinion in

Cole m an shouldnotcontrolhere. Cole m an hasnotbeenoverruledorlimitedand

remainscontrollinglaw. ThesolecasecitedbythePlaintiffsistotallyinapplicable.

De partm e ntofTransportation v. CityofAtlanta, 255 Ga. 124, 125, 337 S.E.2d327

(19 85), involvedquestionsabouttheCity’seminentdomainrights–notwhether

publicpropertybecomesprivatepropertywhen leased to aprivatecitizen. In

De partm e ntof Transportation, theAtlantaCityCouncildeededportionsoffour

publicparkstotheGeorgiaDepartmentofTransportation(“DO T”)–apublicentity.

TheDOTthenfiledapetitiontocondemncertaininterestsintheparksthattheCity

hadretained. Id. at125-26. TheSupremeCourtrejectedtheDOT’sefforts,finding

thattheDOT wasnotauthorizedtopursueacondemnationprocedure“against

public, municipalproperty.” Id. at133. ThelandatissueintheDe partm e ntof

Transportation opinionwasundeniablypublic: aninterestthattheCityofAtlanta
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retainedinlanditdeededtotheGeorgiaDOT,anotherpublicentity. Forthatreason,

thecourtfoundthattheinterestthattheCityretainedcouldnotbetakenbyeminent

domain.

H ere, ofcourse, publicmunicipalpropertyisnotatissue. Rather, thiscase

involvesCitypropertythatbecameprivatepropertywhentheCityleasedtheland

totheGarden. TheDe partm e ntof Transportation opiniondidnotinvolvethe

situationbeforethiscourtanditsdiscussionofpublicpropertyisnotrelevant.1

Accordingly,underbindingprecedentfrom theGeorgiaSupremeCourt,theGarden

isanentity“inlegalcontrolofprivateproperty”andmayexcludeorejectindividuals

carryingagun.

B. Legislative h istory supports th e Garden’s ability to exclude or
ejectindividuals carrying a gun.

PlaintiffsaskthisCourttoconsiderthelegislativehistorythatledtothe2014

AmendmentstoO .C.G.A. §16-11-127(c). Pls. Br. at6. Asathresholdmatter,

legislativehistoryisirrelevantastheproperapplicationofthestatuteisclearfrom

itsplainlanguage. Se e De alv. Cole m an, 29 4 Ga. 170, 172, 751 S.E.2d337 (2013)

1 Plaintiffscitelanguagefrom theDe partm e ntofTransportation opinionfinding
“thattheterm ‘privateproperty’foundinOCGA §32-3-4 doesnotincludeproperty
ownedbyagovernmentoragovernmentalentity.” (Pls.’Br. at7). Thiscase, of
course, doesnotinvolveO .C.G.A. §32-3-4, andtheDe partm e ntofTransportation
court,again,didnotconsideraleaseofpropertyownedbyagovernmenttoaprivate
entityasthiscasedoes. Indeed, thiscaseinvolvesthestatusofpropertythata
governmententityleasestoaprivateentity. A definitioninacondemnationstatute
aboutproperty“owned”bythegovernmentissimplyirrelevant.
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(“W henweconsiderthemeaningofastatute, wemustpresumethattheGeneral

Assemblymeantwhatitsaidandsaidwhatitmeant.”). “[P]ersonsinlegalcontrol

ofprivatepropertythroughalease. . .shallhavetherighttoexcludeorejectaperson

whoisinpossessionofaweaponorlonggunontheirprivateproperty. . . .”

O .C.G.A. § 16-11-127(c). Asexplainedabove, thebotanicalgardenisprivate

propertyfollowingitsleasefrom theCitytotheGarden.

But,Plaintiffs’relianceonlegislativehistoryfrom the2014 amendmentsalso

ignoresmorerecentlegislativehistory. Earlierthisyear, theGeorgiaH ouseof

Representativespassed H ouse Bill1060 (“H .B. 1060”),2 which proposed the

followingamendmenttoO .C.G.A. §16-11-127(c):

2 A trueandcorrectcopyofH .B. 1060 isattachedtotheaccompanyingAffidavitof
DavidCarpenterasExhibit“A.”
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Theclearintentofthisnew languagewouldhavebeentodefinetheGarden’s

propertyas“leasedgovernmentproperty”andtopreventtheGardenfrom excluding

gunowners. Clearly, theH ouseofRepresentativesdidnotbelievethatthecurrent

versionofO .C.G.A. §16-11-127(c) wentfarenoughtoprohibitentities(likethe

Garden)wholeasepropertyfrom thegovernmentfrom excludingpeoplecarrying

gunsandwantedtoexpandthestatutetopreventthoseentitiesfrom doingso. In
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otherwords, theH ousewantedtoeffectuatePlaintiffs’proposedapplicationofthe

statute. Afterall, iftheexisting statuteweresufficientto preventlesseesof

governmentpropertyfrom excludinggunowners, therewould beno reasonto

amend the statute. The Senate Committee on Judiciary, however, offered a

substitutetoH .B. 1060 thatcompletelyremovedtheH ouse’sproposedlanguage.3

TheGeorgiaSenatehadtheopportunitytoeffectuatePlaintiffs’interpretationof

O .C.G.A. §16-11-127(c) butchosenottodoso. TheGovernorthenvetoedthe

modifiedBillonM ay3, 2016.4

Plaintiffsnow asktheCourttodowhattheGeneralAssemblyitselfdidnot

do. “Itiselementarythatinallinterpretationsofstatutes, thecourtsshalllook

diligentlyfortheintentionoftheGeneralAssembly.” Spe ctera Inc. v. W ilson, 29 4

Ga. 23,26,749 S.E.2d704 (2013). BystrikingtheproposedlanguageinH .B. 1060,

theSenate(andtheGeneralAssembly) rejectedaprohibitiononentitieslikethe

Garden, whichcontrolprivatepropertythroughaleasefrom thegovernment, from

beingabletoexcludeorejectindividualscarryingagun. TheCourtshouldrule

3 A trueandcorrectcopyoftheSenateCommitteeonJudiciary’ssubstituteis
attachedtotheaccompanyingAffidavitofDavidCarpenterasExhibit“B.”
4 GovernorDeal’svetohadnothingtodowiththeproposedlanguageaffectingthe
GardenthattheSenatehadremoved. Atthetimeoftheveto, heexplainedthathis
vetostemmedfrom “concernsaboutthechangeofpolicy. . . relatingtothecarrying
ofaweaponorlonggunintoaplaceofworship.”Se e https://gov.georgia.gov/press-
releases/2016-05-03/deal-issues-2016-veto-statements.
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consistentlywiththatGeneralAssembly’sintentionanddenyPlaintiffs’motionfor

summaryjudgment.

C. Adopting Plaintiffs’interpretation ofth e statute w ould lead to
w ide ranging and im proper consequences.

ThePlaintiffs’interpretationofthestatutewouldhavesubstantialandabsurd

consequencesthatthelegislaturecouldnothaveintended. Firstandforemost, a

declarationthatlandleasedfrom agovernmententitytoaprivateentityispublic

landwouldgutthestate’sad valore m taxrevenue. Se e Clayton Cty. Bd. ofTax, 164

Ga. App. 864, 29 8 S.E.2d544 (19 82). LargeAtlantabusinessesunderleaseson

M ARTA land,forexample,wouldbeexemptfrom payingtaxes.

Inaddition,entitiesliketheGardenwouldbeprecludedfrom exercisingbasic

legalrights. Forexample, O .C.G.A. §51-9 -1 provides, “Therightofenjoymentof

privatepropertybeinganabsoluterightofeverycitizen,everyactofanotherwhich

unlawfullyinterfereswithsuchenjoymentisatortforwhichanactionshalllie.”

AdoptingPlaintiffs’definitionof“privateproperty”mightpreventtheGardenfrom

actingasanyotherownerofprivateproperty,withnoredressfortrespassortortious

interferencewithitsproperty. ItwouldalsoarguablyleavetheGardenunableto

raiseanyclaim ofcriminaltrespass, whichcannotbebroughtinthecaseofan

intrusionontopublicland. Se e M illerv. Sm ith & Sm ith Land Surveyors, P.C., 19 4

Ga. App. 474, 39 1 S.E.2d20 (19 9 0) (“[I]tisplainthatnotrespassofanykind

occurred. M iller’sowntestimonyshowsthatalloftheactionsshecomplainsofhere
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tookplaceonapublicroadandnotonherproperty.”). Thisresultwouldsimilarly

impact, forexample, propertiesleasedbyM ARTA toprivatedevelopersforthe

constructionofofficeandapartmentbuildingsorthemanyofficebuildingsthatare

technicallyownedbylocaldevelopmentauthorities(governmentalentities)butare

leasedbacktothe“realowners”forlongperiodsoftime.

Finally, the Plaintiffs’ suggested interpretation creates an impossibly

confusingsituationforlawfulgunownerswhowanttoknow wheretheycanor

cannotcarrytheirgunsinGeorgia. ItisillogicaltothinkthattheGeneralAssembly

wantedgunownerstohavetoresearchtitleissuesinordertoknow wheretheycan

carrytheirweapons. UndertheGarden’sinterpretationofthestatute, thattaskis

unnecessary. Consistentwiththeplainlanguageofthestatute, gunownerswill

know thattheymaybeexcludedorejectedbyprivateentitieswho,liketheGarden,

controlmembershipandadmissionofproperty. Compl. ¶¶18, 22. Andthisallays

Plaintiffs’statedworrythattheGarden’sview ofthestatutecouldallow thestateto

“[r]egulat[e] thepossessionorcarryingoffirearms. . . vialease”(Pls.’Br. at8),

positingthatthegovernmentcouldstartleasingallofitslandinsomehiddenway

inordertostoppeoplefrom carryingguns. Asidefrom thefactthatthisfearis

completelyunfoundedandmakeslittlesense, itisassuagedbythefactthatlessees

whosimplymanagepublicproperty(asopposedtocontrolitliketheGarden)may

nothavethesamerighttoexcludeorejectgunowners. Plaintiffs’constructionof
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O .C.G.A. §16-11-127(c)resultsinanumberofconsequencesthatcouldnothave

beentheGeneralAssembly’sgoaland,therefore,shouldberejected. Spe ctera, 29 4

Ga. at26.

D. Th e City ofAtlanta’s ability to “lease a righ t”is im m aterial.

PlaintiffsarguethattheCityofAtlantacouldnothaveconveyeduponthe

Gardentherighttoexcludegunownersbecause“apropertyownercannotassigna

rightbycontract. . . thathedoesnotpossessinthefirstplace.”(Pls.’Br. at7). The

Garden doesnotargue– and hasneverargued – thatitcan excludeoreject

individualscarryingagunbecausethatrighthassomehow beenpassedonfrom the

CityofAtlanta. TheGardenacknowledgesthattheCityofAtlantaisprecludedfrom

regulatingthecarryofweaponsonpublicproperty, exceptaspermittedbystatute.

Asdiscussedindetailabove, however, thebotanicalgardenisprivatepropertyby

virtueofthefactthattheCityofAtlantaleasedittotheGarden,aprivatelegalentity

thatnow controlstheproperty. TheGarden’srighttoexcludeorejectindividuals

carryinggunsiswhollyindependentfrom anyrightstheCityofAtlantamayhave

anddoesnotresultfrom a“transfer”ofthatrightfrom theCity. (Pls.’Br. at8).

Statelaw –specificallyO .C.G.A. §16-11-127(c)–grantstheGardentherightto

excludegunowners.
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E. Plaintiffs’claim s for declaratory and injunctive reliefare
im properly broad.

Although Plaintiffsonly indicate thatM r. Evansand otherunidentified

GeorgiaCarry.org, Inc. members“desiretocarryweaponswhiletheyareatthe

gardens,”(Compl. ¶¶33-34), theyseekbroad, sweepingdeclaratoryandinjunctive

reliefthattheGarden“maynotbanthecarryingofweaponsatthebotanicalgardens

bypeoplewith”Georgiaweaponscarrylicenses(“GW Ls”)andthattheGardenbe

prohibited“from causingthearrestorprosecutionofpeoplewithGW Lsforcarrying

weaponsatthebotanicalgardens.”Compl. ¶¶38-39 (emphasisadded). Indoingso,

thesePlaintiffspurporttorepresentaclassofindividualswithGW Lswhocarry

weaponsatthebotanicalgarden. Inordertoobtainaninjunctionordeclaratory

judgmentforthebenefitofanentireclassofindividuals, however, Plaintiffsmust

provethattheGarden“hasactedorrefusedtoactongroundsgenerallyapplicable

totheclass, therebymakingappropriatefinalinjunctiverelieforcorresponding

declaratoryreliefwithrespecttotheclassasawhole.” O .C.G.A. §9 -11-23(b)(2).

Theymustalsoprove:

(1) The class is so numerous that joinder of all members is
impracticable;

(2)Therearequestionsoflaw orfactcommontotheclass;

(3)Theclaimsordefensesoftherepresentativepartiesaretypicalof
theclaimsordefensesoftheclass;and
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(4) Therepresentativepartieswillfairlyandadequatelyprotectthe
interestsoftheclass.

O .C.G.A. 9 -11-23(a). Plaintiffshavenoteven attempted to makeashowing.

Plaintiffs’motionforsummaryjudgmentshouldthereforebedenied.5

F. Plaintiffs’requestfor an injunction is im proper.

Plaintiffsimproperly requestan injunction “prohibiting Defendantfrom

causingthearrestorprosecutionofpeoplewithGW Lsforcarryingweaponsatthe

botanicalgardens.”Pls.’Complaintat¶39 . ThisrequestrunscontrarytoGeorgia

law asitincorrectly conflatesan injunction with thepurposeofadeclaratory

judgment–todeclarethecorrectinterpretationofalaw, whichiswhatPlaintiffs

seekhere. Georgiaappellatecourtshavetakenthispositionrecently,andonmultiple

occasions. Se e , e .g., Burton v. Glynn County, 29 7 Ga. 544, 550, 776 S.E.2d179

(2015)(citingW igginsv. Bd. ofCom m rs., 258 Ga. App. 666, 668, 574 S.E.2d874

(2002)) (“Thus, anordersimplydelineatingwhattheapplicablelegalauthority

requiresorprohibitsisadeclaratoryjudgment. Suchanorderisnotconvertedinto

5 Ataminimum, theirreliefshouldbelimitedtoMr. EvansandGeorgiaCarry.Org,
Inc. memberswhodesiretovisitthebotanicalgarden, butthishighlightsanother
problem withtheirclaims. ItispracticallyimpossiblefortheGardentocomplywith
Plaintiffs’requestedrelief. Indeterminingwhethertoallow apartytoenterthe
botanicalgarden, theGardenwillhavetoconductafullinvestigationtodetermine
whethertheindividualisaGW Lholderandwhetherheorsheisamemberof
GeorgiaCarry.org, Inc. Evenwithoutproofofalicenseormembership,theGarden
willhavetorelyonthewordoftheindividualorpotentiallyfaceacontemptofcourt
charge, yetanotherconsequence thatthe GeneralAssembly could nothave
anticipatedhere.
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an injunction merely because itdirects a party to comply with the law so

construed.”).

IntheW igginscase, bywayofexample, adirectorofacountycommunity

developmentofficebroughtacomplaintforinjunctivereliefagainstthecounty

boardofcommissioners,seekingtemporaryandpermanentreliefrequiringtheboard

tocomplywiththeOpenRecordsAct. W iggins, 258 Ga. App. at666. Thesuperior

courtissuedatemporaryandpermanentinjunctionagainsttheboard,requiringitto

comply with allprovisionsoftheOpen RecordsAct. TheCourtofAppeals,

however, concludedthatthesuperiorcourterredingrantingW igginsinjunctive

reliefagainsttheBoardfrom “futureviolations”oftheOpenRecordsAct,“ineffect,

requiringtheBoardtoobeythelaw, adutywhichitalreadyhadandastowhich

reliefinequityisgenerallyunavailable.” Id. at668.6 H ere,Plaintiffsseekprecisely

thesameimproperinjunction–requiringtheGardentoobeythelaw asPlaintiffs

interpretit, anobligationtheGardenwouldhaveregardlessofanyinjunctionifa

declaratoryjudgmentisgrantedbythisCourtinPlaintiffs’favor. Theirattemptto

convertadeclaratoryjudgmentintoaninjunctionisimproperandshouldberejected.

6 TheCourtofAppealsinW igginsidentifiedtwogroundsforrejectingtheplaintiff’s
claim forinjunctiverelief: 1)itsoughttorequiretheBoardtoobeyadutyunderthe
law thatithadandwasawareofand2)courtsofequityshould“takenopartinthe
administrationofthecriminallaw.” W iggins, 258 Ga. App. at668. W hilethe
SupremeCourtrejectedtheGarden’sargumentonthesecondpoint,theGardennow
proceedsonthegroundthatPlaintiffsareseekinganinjunctionthatimproperlyseeks
toforcetheGardentosimplyfollow thelaw.
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Plaintiffsalsoincorrectlycontendthattheyareentitledtoinjunctiverelief

becausetheywillsufferirreparableharm iftheyaredeniedthe“righttocarry

weaponsonpublicallyownedlandwithaGW Lwithoutregulationbyanyoneother

thantheGeneralAssembly.” Pls.’Br. at9 . AccordingtoPlaintiffs, this“right”is

anintangiblerightequivalenttofreespeechandthelossofsucharightamountsto

irreparableharm. PlaintiffscancitetonoauthorityequatingGeorgia’scriminal

statutes related to gun possession on private property to FirstAmendment

protectionsundertheU.S. Constitution. InGeorgia, it“isthewellestablished

principlethat‘Injunctionisanextraordinaryprocess. . . ;beingso, itshouldnever

begrantedexceptwherethereisgravedangerofimpendinginjurytopersonor

propertyrights.”Reside ntialDevs., Inc. v. M ann, 225 Ga. 39 3, 39 8, 169 S.E.2d305

(19 69 ). Plaintiffshavenotmetthisburden.

Finally,Plaintiffs’claim forinjunctivereliefshouldbedeniedbecauseitgoes

muchfurtherthanispermissibleand,again,leadstoimproperconsequencesthatthe

GeneralAssemblycouldnothaveintended. Itisamaxim ofGeorgialaw that“[a]n

injunctionshouldnot‘“imposeondefendantanygreaterrestriction(burden)thanis

necessarytoprotectplaintifffrom theinjuryofwhichhecomplains.”’” Bruce v.

W allis, 274 Ga. 529 ,531,556 S.E.2d124 (2001)(quotingDawson v. W ade , 257 Ga.

552, 554, 361 S.E.2d181 (19 87). Alongthoselines, aninjunction“shouldbeso

clearandcertaininitstermsthatdefendantmayreadilyknow whatheisrestrained
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from doing. . . .” Patte n v. M iller, 19 0 Ga. 105, 122, 8 S.E.2d776 (19 40). An

injunction“shouldcontainadescriptionoftheparticularthingsoractsconcerning

which the defendantis enjoined, in orderthatthere be no opportunity for

misapprehension.” Id. In short, an injunction mustspecifically statewhatis

prohibited,anditmustbetheleastrestrictivenecessarytoprotecttheplaintiff.

Plaintiffs’requested injunction doesnotfitwithin theselegally required

boundaries. Plaintiffsseek to enjoin the Garden “from causing the arrestor

prosecutionofpeoplewithGW Lsforcarryingweaponsatthebotanicalgardens.”

Compl. 39 . Butitisunclearhow farthisrequestedinjunctionreaches. Canthe

GardencallthepoliceifapersonwithaGW Lwhoiscarryingagunthreatensan

individual? CanitcallthepoliceifapersonwithaGW Lwhoiscarryingagun

becomesintoxicatedandrefusestoleave?7 Plaintiffs’claim forinjunctiverelief

goesmuchfurtherthanisnecessarytoprotectthem from theinjuryofwhichthey

complain. Itisalsorifewiththeopportunityformisapprehension, unclear, and

vague. Plaintiffshavefailedtomeettheirburdeninrequestinginjunctiverelief,and

theirmotionforsummaryjudgmentontheirinjunctivereliefclaim shouldtherefore

bedenied.

7 Alongthoselines,how fardoesthePlaintiffs’requesteddeclaratoryreliefextend?
IstheGardenprecludedfrom banningindividualswithGW Lswhoareintoxicated
orthreateningtoharm others?
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III. CO NCLUSIO N

Fortheforegoingreasons, Plaintiffs’M otionforSummaryJudgmentshould

bedenied.

This12thdayofAugust, 2016.
/s/M ichaelL. Brown
M ichaelL. Brown
GeorgiaBarNo. 088875
DavidB. Carpenter
GeorgiaBarNo. 29 2101
Alston& BirdLLP
1201 W . PeachtreeStreet
Atlanta,Georgia30309
Phone: 404-881-7000
Fax: 404-253-8180

AttorneysforDefendant
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