
 

 

IN THE SUPERIOR COURT OF FULTON COUNTY  
STATE OF GEORGIA 

GEORGIACARRY.ORG, INC., and ) 
PHILLIP EVANS, ) 

) 
Plaintiffs, ) Civil Action No.: 

) 
v. ) 2014-CV-253810 

) 
THE ATLANTA BOTANICAL ) 
GARDEN, INC., ) 

) 
Defendant. ) 

 _____________________________ ) 
 

BRIEF IN SUPPORT OF DEFENDANT’S  
MOTION FOR SUMMARY JUDGMENT 

 
 Defendant in the above referenced action files this brief in support of its 

motion for summary judgment pursuant to O.C.G.A. 9-11-56 (a) and Uniform 

Superior Court Rule 6.5, showing the court that there is no genuine issue as to any 

material fact and Defendant is entitled to judgment as a matter of law. 

I. INTRODUCTION 

Plaintiff Phillip Evans wants to carry a gun inside the Atlanta botanical 

garden.  He claims that he has a right to do so.  The Atlanta Botanical Garden, Inc. 

(the “Garden”), a private entity that leases land through a 50-year lease from the City 

of Atlanta, has told him that guns are not permitted, and in the past has called the 

police to remove him from the property.   
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As a result, Mr. Evans and Plaintiff GeorgiaCarry.org, Inc., a gun-rights 

organization of which he is a member, ask this Court to declare that the Garden may 

not exclude him and others from its property when they are carrying a gun under 

OCGA § 16-11-127 (c) – a Georgia criminal statute which provides that license 

holders “shall be authorized to carry a weapon…in every location in this state not 

[excluded by] this Code section.”  He further asks this Court to enjoin the Garden 

from calling the police to have him or others arrested for trespassing if they refuse 

to leave the botanical garden when instructed to do so.  Over the course of this 

litigation, the Garden has maintained that it may exclude Evans because it is, in the 

words of OCGA § 16-11-127 (c), “in legal control of private property through a 

lease” and is thus entitled “to exclude or eject a person who is in possession of a 

weapon . . . on their private property.” Id. 

In October, the Georgia Supreme Court held that under OCGA § 16-11-127 

(c), “property may be considered ‘private’ only if the holder of the present estate in 

the property is a private person or entity.” GeorgiaCarry.Org, Inc. v. Atlanta 

Botanical Garden, Inc., 306 Ga. 829, 830, 834 S.E.2d 27, 29 (2019). Accordingly, 

the Georgia Supreme Court found that if the Garden’s lease is an estate for years, 

the Garden, as a “private entity”, would hold a private interest in the botanical garden 

property and the property would be “private” under OCGA § 16-11-127 (c). Id. at 

841. Because the 50-year lease between the City of Atlanta and the Garden was not 
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in the record on appeal, the Georgia Supreme Court remanded this action to this 

court with clear instructions: determine whether the 50-year lease between the City 

of Atlanta and the Garden grants an estate in the botanical garden property to the 

Garden. Id. at 834. 

The terms of the lease grant the Garden an estate for years in the botanical 

garden property – which makes the property “private” under Georgia law. For this 

reason, the Garden is “in legal control of private property through a lease” and is 

entitled to exclude or eject a person who is possession of a weapon” on their private 

property under OCGA § 16-11-127 (c). Accordingly, the Garden respectfully 

requests that the Court grant this motion for summary judgment as the Garden is 

entitled to judgment as a matter of law on all of Plaintiffs’ claims. 

II. STATEMENT OF FACTS  

The Garden is a private, non-profit corporation that operates a botanical 

garden, including indoor and outdoor plant exhibits.  Compl. ¶ 4.  The Garden does 

not allow guns to be carried by guests visiting the facility.  Compl. ¶ 25.  Mr. Evans 

allegedly has a license to carry a firearm under Georgia law and is a member of 

Plaintiff GeorgiaCarry.Org, Inc., a gun-rights organization.  Compl. ¶¶ 10-11.  Mr. 

Evans contends that he should be permitted to carry his gun in the botanical garden 

and that the Garden should not be allowed to stop him from doing so. 
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When Mr. Evans brought his gun to the botanical garden, he was told that he 

could not remain on the property with a gun.  Compl. ¶ 25.  The Garden called the 

police and a police officer escorted Mr. Evans off the premises.  Compl. ¶ 28.  The 

Garden has made it clear to Mr. Evans that weapons are prohibited in the botanical 

garden except by police officers.  Compl. ¶ 30. 

The Garden operates on land that it leases from the City of Atlanta.  (Compl. 

¶ 4). The current version of the lease between the Garden and the City of Atlanta 

was executed on August 17, 2017. See July 2, 2020 Stipulation1; Exhibit A at 1. The 

terms of the lease make clear that the City of Atlanta conveyed an estate for years to 

the Garden for a term of fifty years. Id. at 4-5. 

The attached Affidavit of Mary Pat Matheson, the Garden’s President and 

CEO, outlines the level of investment and control that the Garden has over the 

botanical garden property. Exhibit B. The Garden has leased the botanical garden 

property from the City of Atlanta since 1980. Exhibit B at ¶ 2. Over those 40 years, 

the Garden has maintained exclusive control and management over the botanical 

garden property and has developed, funded, and built all the permanent structures 

that are currently on the property. Exhibit B at ¶ 3. Ms. Matheson explains that the 

 
1 On July 2, 2020, the parties stipulated to the authenticity of the Garden’s original 
lease with the City of Atlanta (dated March 31, 1980) and the Garden’s current 
operative lease with the City of Atlanta (dated August 17, 2017), attaching both 
documents. For ease of reference, the Garden’s current lease is attached to this 
Motion as Exhibit A. 
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Garden – and the Garden alone – has developed, designed and funded the 

development of the Atlanta Botanical Garden without input or assistance from the 

City of Atlanta. Exhibit B at ¶¶ 4-5. Specifically, the Garden has invested 

approximately $130 million in over forty capital improvements in the property since 

1980 – all of which was privately funded. Exhibit B at ¶¶ 5-6. These capital 

improvements include major projects such as a 42,000 square foot conservatory, a 

12,000 square foot administrative building, a 10,000 square foot restaurant. Exhibit 

B at ¶ 6. Beyond the Garden’s investment in the property, the Garden also operates 

the property with absolute control admission prices, operating hours, exhibits, 

performances, business operations, and who can be admitted to or excluded from the 

property. Exhibit B at ¶¶ 7.  

Plaintiffs bring this action asking the Court to declare that the Garden may not 

preclude licensed gun owners from bringing guns onto the Garden property.  

(Compl. ¶ 38).  Plaintiffs’ Complaint also sought an interlocutory and permanent 

injunction preventing the Garden from “causing the arrest or prosecution” of Mr. 

Evans or other licensed gun owners who carry guns into the botanical garden.  

(Compl. ¶¶ 39-40). However, the Supreme Court of Georgia ruled that Plaintiffs’ 

request to enjoin arrest or prosecution was properly dismissed by this court in prior 

proceedings. Georgiacarry.Org, Inc. v. Atlanta Botanical Garden, Inc., 299 Ga. 26, 

31, 785 S.E.2d 874, 879 (2016). 
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III. PROCEDURAL HISTORY 

In 2014, Plaintiffs commenced this action seeking declaratory and injunctive 

relief in Fulton County Superior Court. The Garden filed a motion to dismiss. The 

court granted Defendant’s motion to dismiss, ruling that: 1) Plaintiffs impermissibly 

asked the trial court to interpret a criminal statute; 2) Plaintiffs impermissibly asked 

the trial court to declare how the Garden may or should act; and 3) that Plaintiffs 

impermissibly asked the trial court to restrain or obstruct the enforcement of criminal 

laws. See Order Granting Defendant’s Motion to Dismiss for Failure to State a Claim 

¶¶ 1-3. On appeal, the Supreme Court ruled that the trial court erroneously dismissed 

the case and held that a declaratory judgment action is an available remedy to test 

the validity and enforceability of a statute where an actual controversy exists. 

GeorgiaCarry.Org, 299 Ga. at 29. The Supreme Court further held that a declaration 

that Evans (or similarly licensed individuals) may carry on the Garden’s premises 

would require no action on the part of the Garden, as it would simply delineate what 

the applicable legal authority requires or prohibits. Id. at 30-31. Finally, the Supreme 

Court held that a request by Plaintiffs for an interlocutory injunction does not 

improperly implicate the administration of criminal law. Id. at 30. 

In 2016, this case returned to this Court and the parties filed dueling motions 

for summary judgment. Chief Judge Gail Tusan ultimately granted Defendant’s 

motion for summary judgment, holding that “[t]he Garden may exclude or eject 



 

7 

persons in possession of a gun under O.C.G.A. § 16-11-127 (c) because the botanical 

garden property, leased from the City of Atlanta, is private property under Georgia 

law.” Op. at 2. Chief Judge Tusan cited the Georgia Supreme Court’s decision in 

Delta Air Lines, Inc. v. Coleman, 219 Ga. 12, 131 S.E.2d 768 (1963), which 

“previously held that when the City of Atlanta conveys a leasehold estate to a private 

lessee – as occurred in the present matter – the property becomes private property, 

and the lessee holds the property as a private owner.” Id.  

In March 2018, the Court of Appeals of Georgia affirmed the trial court’s 

grant of summary judgment to the Garden – holding that “[t]he plain and 

unambiguous language of OCGA § 16-11-127 (c) grants persons in legal control of 

private property through a lease the right to exclude individuals carrying weapons, 

and well-established authority from the Supreme Court of Georgia designates the 

land leased by the Garden as private property.” GeorgiaCarry.Org, Inc. v. Atlanta 

Botanical Garden, Inc., 345 Ga. App. 160, 160, 812 S.E.2d 527, 528 (2018). 

Plaintiffs appealed the Court of Appeals’ decision to the Supreme Court of 

Georgia, which granted certiorari and issued an opinion in October 2019. The 

Supreme Court reversed the grant of summary judgment for the Garden, holding that 

the Supreme Court’s prior ruling in Coleman could not be interpreted to mean that 

“any lease between a public landlord and a private tenant renders the leased property 

‘private property’ because such lease creates a private estate in the property.” 
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GeorgiaCarry.Org, 306 Ga. at 837. Instead, the Supreme Court clarified that such a 

lease creates either a usufruct or an estate for years. Finding that the Garden’s lease 

was not in the record on appeal, the Georgia Supreme Court remanded this action to 

this court for a determination of whether the lease creates a usufruct or grants a 

private estate in the botanical garden property to the Garden and qualifies the Garden 

as a “private property owner” with the right to exclude pursuant to OCGA § 16-11-

127 (c). Id. at 834.  Because the lease accomplishes the latter, the Garden may 

exclude Mr. Evans and other gun carriers from its private property. 

IV. SUMMARY JUDGMENT STANDARD 

Summary judgment is appropriately entered in favor of a defendant when the 

court, viewing all facts, and reasonable inferences from those facts, in a light most 

favorable to the plaintiff, concludes that the evidence presented does not create a 

triable issue and that the defendant is entitled to judgment as a matter of law.  Lau's 

Corp. v. Haskins, 261 Ga 491, 405 S.E.2d 474 (1991).  A moving defendant need 

not affirmatively disprove every element of a plaintiff's case, but instead may show 

that there is an absence of evidence to support any one element of a plaintiff's case.  

If a defendant discharges this burden, the plaintiff cannot rest on its pleadings, but 

rather must point to specific and competent evidence giving rise to a triable issue.  

Wellstar Health Sys. v. Painter, 288 Ga. App. 659, 660 , 655 S.E.2d 251, 252 (2007) 

(citing O.C.G.A. § 9-11-56 and finding that the nonmovant “must come forward 
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with evidence giving rise to a triable issue.”); see also Hunt v. Thomas, 296 Ga. App. 

505, 507, 675 S.E.2d 256, 258 (2009).  Here, the facts are not in dispute, and the 

Garden is entitled to judgment as a matter of law. 

V. ARGUMENT AND CITATIONS OF AUTHORITY 

The Garden’s 50-year lease creates an estate for years and a private property 

interest that allows the Garden to exclude pursuant to OCGA § 16-11-127 (c). The 

lease’s 50-year term creates a presumption under Georgia law that the parties 

intended to create an estate for years. Further review of the terms of the lease confirm 

the parties’ intent to transfer an estate to the Garden – explicitly granting the Garden 

a “leasehold estate” during the lease’s term, “exclusive control and management” 

over the botanical garden property, and eliminating the tax burden that necessarily 

comes along with an estate for years. Ultimately, Georgia courts have found that 

leases similar to the Garden’s transfer estates for years because even the lease’s 

restrictions are consistent with the lessor protecting their reversionary interest in the 

leased property. For these reasons, the Garden is entitled to a grant of summary 

judgment in its favor. 
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A. The Garden’s Lease is Presumed to be an Estate for Years Under 
Georgia Law 
 
Under Georgia law, the Garden’s lease is presumptively an estate for years.2 

Section 2.4 of the Garden’s lease states: 

2.4 Lease Term. The Lease Term shall commence on the date of this 
Agreement and shall expire at midnight, local time in the City, on the 
date which is fifty (50) years after the date of this Agreement, subject 
to such being sooner terminated as provided in this Agreement. 

 
 The Garden’s long-term lease carries a presumption that the parties intended 

to create an estate for years, not a usufruct.3 OCGA § 44-7-1(b) instructs that a lease 

“for a period of time less than five years shall be held to convey… only the usufruct 

unless the contrary is agreed upon by the parties to the contract and is so stated in 

the contract.” The Georgia Court of Appeals has held that a similar, 50+ year term 

“presumptively creates an estate for years.”  Jekyll Dev. Assocs. L.P. v. Glynn Cty. 

Bd. of Tax Assessors, 240 Ga. App. 273, 274-275, 523 S.E.2d 370, 372 (1999) 

(holding that “[a]ll renting or leasing of real estate for a period of time in excess of 

five years is presumed to be an estate for years); see also Eastern Air Lines, Inc. v. 

Joint City-County Bd. of Tax Assessors, 253 Ga. 18, 19, 315 S.E.2d 890, 891 (1984) 

 
2 Georgia law defines an estate for years as a lease “which is limited in its duration 
to a period which is fixed or which may be made fixed and certain.” OCGA § 44-6-
100. 
3 A usufruct is a lease in which a landlord grants to a tenant “the right simply to 
possess and enjoy the use of” the property and where “no estate passes out of the 
landlord and the tenant has only a usufruct.” OCGA § 44-7-1(a). 



 

11 

(holding that where “the term of a lease is for a period greater than five years, a 

rebuttable presumption arises that the parties intended to create an estate for years 

rather than a usufruct.”) 

 To overcome the presumption created by OCGA § 44-7-1(b), the terms of the 

Garden’s lease would need to explicitly negate the presumption and demonstrate the 

parties’ intent to create only a usufruct. Camp v. Delta Air Lines, Inc., 232 Ga. 37, 

39-40, 205 S.E.2d 194, 196 (1974).   As described below, the Garden’s lease shows 

no such intent – and therefore, the lease is an estate for years under Georgia law.  

B. The Lease Terms are Consistent with an Estate for Years 
 

Because the Garden’s lease is presumptively an estate for years, the remaining 

inquiry for this Court is determining whether the terms of the lease show the parties’ 

intent to create a usufruct, despite the 50-year term of the lease. Under Georgia law, 

a usufruct creates a landlord/tenant relationship in which the tenant receives only 

“the right simply to possess and enjoy the use of” the property.  Like many estates 

for years, the lease contains restrictions and qualifications over the Garden’s 

leasehold estate that are intended to protect the lessor’s reversionary interest in the 

property. As explained by the Supreme Court of Georgia, “[a] contract which 

ordinarily would be construed to create an estate for years is not reduced to a mere 

usufruct because certain limitations are put upon its use.” Warehouses, Inc. v. 

Wetherbee, 203 Ga. 483, 490-91, 46 S.E.2d 894, 899 (1948). Georgia courts have 



 

12 

found leases like the Garden’s to create an estate for years, and this Court should 

reach the same conclusion. 

1. The Garden’s lease states the parties’ intent to create an estate for 
years, not a usufruct. 

The City of Atlanta and the Garden explicitly state their intent to create an 

estate for years in Section 12.4 of the lease, which states: 

12.4 Governing Law. It is mutually covenanted, understood and agreed 
by and between Lessor and Lessee that this Agreement and the 
leasehold estate created hereby shall be governed, performed and 
enforced in accordance with the laws of the State of Georgia. 

Exhibit A at 19 (emphasis added). 

Additionally, the terms of the Garden’s lease demonstrate that the parties’ 

intended for the Garden to receive far more than simple use and possession – and 

instead conferred “exclusive control” to the Garden consistent with Georgia’s 

definition of an estate for years.4 Importantly, the Garden’s lease does not use the 

word “usufruct” once. On the contrary, the lease states that the City of Atlanta holds 

“fee simple title” in the botanical garden property and “deliver[s]” that property to 

the Garden (Section 3.2). The lease also grants the Garden “exclusive control and 

management” of the botanical garden property during the lease term (Sections 3.1; 

 
4 See OCGA § 44-6-103 (“An estate for years carries with it the right to use the 
property in as absolute a manner as may be done with a greater estate, provided that 
the property or the person who is entitled to the remainder or reversion interest is 
not injured by such use.”) 
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5.5), including the authority to “exclude any objectionable person or persons from 

the Garden” (Section 5.7).  

The Garden’s lease also refers to the Garden’s “leasehold interest” in the 

property (Section 3.4). This is significant because, under Georgia law, an estate for 

years grants an “interest” to the lessee, while a usufruct grants only a mere “license.” 

See Jekyll, 240 Ga. App. at 274 (“A usufruct has been referred to as merely a license 

in real property, which is defined as authority to do a particular act or series of acts 

on land of another without possessing any estate or interest therein.”) 

The language of the Garden’s lease is consistent with an estate for years and 

contrary to the language used to grant a usufruct. The parties intended to transfer a 

“leasehold estate” with a 55-year term and “exclusive control” and, for that reason, 

the Garden is a “private property owner” with the right to exclude under OCGA § 

16-11-127 (c). 

2. The lease’s tax provision is consistent with the intent to create an 
estate for years. 

The City of Atlanta and the Garden’s intent to create an estate for years is 

further demonstrated by the lease’s tax provision under Section 3.4, which states: 

3.4 Ad Valorem Taxes. Lessor covenants and agrees that throughout 
the Lease Term neither the Demised Premises, nor Lessee’s leasehold 
interest therein pursuant to this Agreement shall be subject to ad 
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valorem taxes or assessments or any other Imposition imposed by the 
City. 

Exhibit A at 5. 

 This provision further demonstrates the parties’ intent to create an estate for 

years. The distinction between estates for years and usufructs has been heavily 

litigated in Georgia courts because the leasehold interest created by an estate for 

years is taxable but the license in property created by a usufruct is not. See Camp, 

232 Ga. at 39 (“An estate for years is a taxable estate. On the other hand, a mere 

usufruct, sometimes referred to as a license to use, is not a taxable estate.”) (internal 

citations omitted). The Garden’s 2017 lease with the City of Atlanta was created 

decades after Georgia law was settled on the distinction that estates for years were 

taxable interests. Accordingly, the City of Atlanta – having extended an estate for 

years to the Garden – explicitly agreed to eliminate the tax burden associated with 

that estate for years. This provision would be entirely unnecessary if the parties 

intended to create a non-taxable usufruct. But because the parties intended to create 

an estate for years – a taxable “leasehold estate” in the property – the provision was 

necessary to eliminate the Garden’s tax burden.  

3. The lease’s restrictions do not create a usufruct. 
  

The parties’ intent to create an estate for years is clear and uncontroverted by 

the language of the Garden’s lease. But, like many leases for an estate for years, the 

Garden’s lease contains restrictions and limitations that intend to protect the City of 
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Atlanta’s reversionary interest in the botanical garden property. Plaintiffs will argue 

that these restrictions negate the presumption created by the lease’s 50-year term and 

the intent shown in the agreement’s provisions listed above. But this Court need only 

look to the Georgia Court of Appeals’ decision in Jekyll to see that how an 

extraordinarily similar lease was found to be an estate for years.  

In Jekyll, the private owner of the Jekyll Island Resort Hotel argued that its 

55-year lease with the State of Georgia was a usufruct, rather than an estate for years, 

and therefore not a taxable leasehold interest. 240 Ga. App. at 273. Like the Garden’s 

lease, the Jekyll lease referred to the transferred interest in language consistent with 

an estate for years. Id. at 275 (noting the lease’s reference to the lessee’s “leasehold 

estate” compared to the Garden’s lease referring to the Garden’s “leasehold estate” 

and “leasehold interest”). The Jekyll court also noted that the lease – like the 

Garden’s lease at Section 9.1 - requires the lessee to maintain insurance coverage 

over the property – a term that is consistent with an estate for years. Id.  

While the Jekyll court found that the lease also contained restrictions that were 

inconsistent with an estate for years, in nonetheless found the lease to grant the lessee 

an estate for years. For example, the lease required the lessee to use the premise 

“solely for the operation of a top quality, family, tourist and convention oriented 

resort hotel” (id. at 275) – similar to the Garden’s lease which requires the property 

to be used as a public botanical garden. The Jekyll lease also required maintenance 
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activities by the lessee (id. at 276) – similar to those required of the Garden in Section 

7.1 of its lease – and restricted assignment of the lease (id.), which is prohibited 

under Section 1.12 of the Garden’s lease. Finally, both the Jekyll lease and the 

Garden’s lease (Section 12.1) permit the lessor the right to inspect the leased 

property.   

And the Jekyll lease also contained restrictions beyond those found in the 

Garden’s lease – including a prohibition on cutting any trees, a ban on any 

advertisement displays without prior approval of the lessor, and restrictions on the 

rates that could be charged to customers. Id. at 275. But despite all of these 

restrictions, the Jekyll court held that the majority of the lease contained provisions 

consistent with an estate for years or consistent with the lessor’s desire to protect its 

reversionary interest in the property. Id. at 277.  The Court of Appeals concluded 

that the remaining restrictions – which expand beyond those in the Garden’s lease – 

did not “quantitatively or qualitatively outweigh the incidents of ownership vested 

in the lessee to convert the interest conveyed from the intended leasehold estate to a 

usufruct. Id. 

Like the Jekyll lease, the Garden’s lease shows clear intent by the parties to 

create an estate for years and explicit language consistent with the conveyance of a 

leasehold estate. That the Garden’s lease contains some, but not all, of the 

restrictions found in the Jekyll lease confirms that those restrictions do not 
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“sufficiently negate” the presumption of an estate under Georgia law nor the intent 

of the parties. The Garden’s lease is an estate for years and, therefore, the Garden is 

a “private property owner” with the right to exclude under OCGA § 16-11-127 (c). 

VI. CONCLUSION 

The Garden respectfully requests that the Court grant this motion for summary 

judgment and grant judgment as a matter of law to the Garden on all of Plaintiffs’ 

claims. 

This 17th day of July, 2020. 

     /s/ James C. Grant  
James C. Grant 
Georgia Bar No. 305410 
David B. Carpenter 
Georgia Bar No. 292101 
ALSTON & BIRD LLP 
1201 West Peachtree Street 
Atlanta, Georgia 30309-3424 
Telephone: (404) 881-7000 
Facsimile: (404) 881-7777 
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CERTIFICATE OF SERVICE 

I hereby certify that I have served the foregoing document on counsel of 

record via the Court’s e-filing system and via United States First Class Mail, postage 

prepaid, at the following address: 

John R. Monroe 
156 Robert Jones Road 
Dawsonville, GA 30534 

 

  
 

Respectfully submitted this 17th day of July, 2020. 
 

       s:\ James C. Grant  
James C. Grant 
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EXHIBIT B 










