JOHN R. MONROE
ATTORNEY AT LAW

July 23, 2007

Mr. Fred D. Bentley, Jr., Esg.
Bentley, Bentley & Bentley
241 Washington Ave.
Marietta, Ga. 30060

RE: Kennesaw city ordinance banning firearmsin parks
Dear Mr. Bentley:

| am writing on behdf of my client, the organization Georgiacarry.org
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section 66-2(4). Kennesaw’s Section 66-2(4) states “It shdl be unlawful to...[h]ave in ther
possession any wegpons or firearms including but not limited to hand guns rifles ar gun or
any knife that could be used as a weapon.” Kennesaw, Ga, Code § 66-2(4). While the
ordinance does not mention that it gpplies only to parks, one might infer tha is the case
from the context. Either way, this ordinance is in violation of the Georgia Generd
Assembly’s well established preemption of firearm regulations and the Sate Constitution.

Kennesaw is prohibited by the laws of the Sate of Georgiafrom either enforcing or
enacting such an ordinance. It isimportant to note that there already exists a comprehensive
sate regulatory scheme for the possesson of fireaems Many of the activities that were
undoubtedly in the minds of the City Council members of Kennesaw when the ordinance
was enacted are dready made illegd or highly regulated by the laws of the Sate of Georgia
The Sate of Georgia does not require and, in fact, has specificdly prohibited municipdities
from exercising their police powersin this particular sphere.

GCO asks that Kennesaw reped 66-2(4) because it isin violation of statelan | will
point you to three sources of law supporting the contention that this ordinance is preempted
by state lav. These sourcesof law are:

(1) a state statute and the state constitution,
(2) caselaw, and
(3) the opinion of the Attorney Generd for the Sate of Georgia

The sae saute expressy forbids the ordinance a issue  The Sae Congtitution
provides for a right and only gives the Generd Assembly the ability to circumscribe that
right. The case law declares that even without such a statute, the county would be without
authority to pass such an ordinance because the fidd of firearms has been preempted by the
Generd Assembly’s extensive regulation on the subject, and the Attorney Generd opinion
reinforces those points in response to a question from a county on the legdity of afirearms
ordinance.
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1. THE STATUTE

The Generd Assembly has by law, prohibited county and municipa corporations
from engaging in the regulation of firearms Nowhere is the intent more clearly stated than
in the first sentence of the state preemption statute, “It is declared by the Generd Assembly
that the regulation of firearms is properly an issue of generd, state-wide concern.”
O.CGA. 8§ 16-11-173(8)(1) (2006). Specificdly counties and cities are redtricted by the
following language:

“No county or municipal corporation, by zoning or by ordinance,
resolution, or other enactment, shall regulate in any manner gun shows,
the possession, ownership, transport, carrying, transfer, sde, purchasing,
licensing, or regulation of firearms or components of firearms; firearms
deders, or deders in firearms components” O.C.G.A. § 16-11-173(b)(1)
(2006) (emphasis supplied).

The language of the statute is clear and unambiguous. By the passage of the statute
the Generd Assembly excluded counties and cities from regulating the possesson and
carying of fireaems The ordinance a issue prohibits possesson of fireams City of
Kennesaw, Ga, Code § 66-2(4). It cannot be denied that through the ordinance Kennesaw
intends to regulate the possesson of firearms and that the Generd Assembly specificdly
prohibits any municipal corporation from regulating the possesson of firearms

Further, Section 16-11-173 did set forth three specific instances in which cities and
counties are permitted to regulate fireerms. Kennesaw is permitted to (1) “regulate the
transport, carrying, or possession of firearms by employees of the local unit of
government while in the course of employment with such loca unit of government,” (2)
“reguire the ownership of guns by heads of household,” (3) limit or prohibit the discharge
of firearms within city boundaries O.C.G.A. 8§ 16-11-173(c)-(€) (2006) (emphass supplied).
The ordinance a issue here does not fdl within any of the three narrowly defined exceptions
st out by the Generd Assembly. The ordinance is not (1) limited to city employees (2) a
regulation requiring the ownership of firearms or (3) a regulaion on the discharge of
firearms within city limits  Kennesaw aready has aready occupied the permitted regulatory
sphere through ordinances such as Section 34-2 (regulation of discharge of firearms). More
famously, Kennesaw require heads of household to own guns These are permitted
regulatory activities under Section 16-11-173. The irony is not lost on us that the city
that gained national attention by requiring heads of households to be armed,
illegally criminalizes the same heads carry of firearmsin city parks.

Applying the well-established canon of statutory congtruction that the incluson of
one implies the excluson of others it is clear that the ordinance is preempted by dae
law. Here theinclusion of the"one" is clear from Section 16-11-173 which includes not just
“one” but three specific instances where cities have the right to regulate firearms  Clearly, if
the Generd Assembly's intent was to dlow unspecified additiona regulations it would have
enacted a provision that gives cities and municipalities additional powers. However, the exact
opposte of thisintent is evidenced from the first satement in the statute. No where does
Sction 16-11-173 make exceptions for ingtances where the issue pertaining to firearms
affects property owned by the municipdity or any other reason, except for, of course, where
the regulations fals within the three narrowly defined exceptions
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In addition, the Sate Congtitution recognizes that, “Theright of the people to keep
and bare arms shdl not be infringed, but the General Assembly shall have power to
prescribed the manner in which arms may be borne” GA. Cong. at. 1, 81, Par. VIII
(emphasis supplied). In this sentence the Sae Congtitution recognizes the rights of citizens
to keep and bare ams  More, importantly it specifies how and by whom that right can be
regricted. Generdly spesking, the Sate Firearms and Wegpons Act does not violae the
state constitution. Carsonv. Sate, 241 Ga. 622, 627 (1978). The Sate Firearms and Wegpons
Act is a legitimate exercise of the state’ police powers. Id. a 628. Nowhere in the Sate
Congtitution are Georgias counties and cities given the power, police or otherwise, to
infringe upon the rights of the people to keep and bare ams A clear, congtitutiond
regulatory scheme can be evidenced by the mass of legidation codified in the Sate Firearms
and Wegpons Act. Not only does the Sate Congtitution prohibit the ordinance in question,
but dso the very act the Sate Congtitution dlows for prohibits the ordinance as well.

2. CASE LAW

Sae courts have routindy upheld the scope of Section 16-11-173 and its
predecessors in actions both by and against counties and cities.

In 1999 the City of Atlanta brought suit against fourteen gun manufacturers and
three trade associations for dleged damages brought on by the business practices of the
defendants Sturm Rugr & Ca v City d Atlanta, 253 GaApp. 713, 713 (2002). Five days
later, the Generd Assembly passed the predecessor to Section 16-11-173, Section 16-11-184.
The Court of Appeds found tha the Atlanta suit was preempted by stae law, not only
because of the preemption statute, but aso because of the clear grant of powers in the
congtitution and the comprehensive nature of firearms laws in Georgia Id. a 718. Further,
preemption of county and state regulation preexists the Surm, Ruger case. Id.

The Court of Appedsfound that preemption precludes dl other locd or specid laws
in the subject area. 1d. (citing Ga Congt. Art. 111, 8 6, Par. IV(a). This preemption gpplies
regardless of whether the regulation is attempted through alawsuit (asin Surm Rugg) or an
ordinance (as here). 1d. Further, the Court of Appeds recognized the Generd Assembly’s
broad powersto limit acity’s powers of homerule Id. at 720 (citing O.C.G.A. § 36-35-3).

In addition, the Supreme Court of Georgia recognizes that the Generd Assembly
has the sole power to regulate firearms Id. a 717 n.1 (citing Smith & Wessn Cap. v City o
Kennesaw, 273 Ga. 431, 435 (2001) (Fletcher, P.J., concurring)).

Here, the ordinance a issue is aregulation of firearms the judicidly recognized sole
dominion of the Generd Assembly. The Generd Assembly possesses the power to restrict
the rights of cities and counties and has done so through statutorily and congtitutionaly
granted powers The Generd Assembly done has the power to regulate firearms

Under the Sate Firearms and Wegpons Act it is a misdemeanor for aperson to carry
a firearm to a “public gathering,” a term which includes publicly owned and operated
buildings O.C.G.A. 16-11-127 (2006). It is important to note that the ordinance at issue
goes beyond the regulations contained in Section 16-11-127. The ordinance a issue
prohibits the possession of firearmsin city parks. This includes locations not contemplated
by Section 16-11-127. Per the language of the statute not al public places are off limits to
those carrying fireams O.C.G.A. 8 16-11-127(b) (2006). The ordinance a issue exposes
GFL holders to crimind liability under the code of ordinances of Kennesaw that does not
exist under the Sate Firearms and Wegpons Act. Thisisin contravention of steate law.
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Findly, “state law can preempt locd law expresdy, by implication, or by conflict.”
Frarklin Caunty v. FidddeFarns Cap, 270 Ga. 272, 273 (1998) (emphasis supplied).

3. THE ATTORNEY GENERAL OPINION

The Attorney Generd for the Sate of Georgiaroutingly gives legd opinions to loca
governments on matters of lan. The Attorney Generd has previoudy authored an opinion
concerning Section 16-11-173. The opinion, requested by the City Attorney of Columbus
found that a proposed ordinance regulating the placement of firearms in homes buildings
tralers vehicles or boats was ultra vires because it conflicted with the generd laws of the
gate and the aforementioned preemption satute. Ga Op. Atty. Gen. No. U98-6, avallddeat

Generd reasoned that by enacting the predecessor to Section 16-11-173, “the Generd
Assembly gppears to have codified with certan exceptions its intent to preempt the
regulation of fireerms” Id. The Attorney General also found that the three exceptions were
the only alowable ways in which a city or county can regulate fireams Id. The Attorney
Generd determined that because the proposed Columbus ordinance did not fal within any
of the three exceptions and it regulated the possession, ownership, transport, and carrying
of firearms it was preempted by stae lav.  Further, the proposed Columbus ordinance
conflicted with the Sate Firearms and Wegpons Act’s provisons concerning the carrying of
firearms by those licensed to carry firearms 1d.

The ordinance a issue is substantidly smilar to the proposed Columbus ordinance
a issue in the Attorney Generd opinion. The Kennesaw ordinance a issue is ultravires It
conflicts with the generd laws of the state and the preemption staute the same as the
proposed Columbus ordinance. As previoudly discussed, none of the three narrowly defined
exceptions give Kennesaw the ability to enforce the ordinance.  The ordinance a issue
concerns the possession of firearms and is in conflict with the rights given to those with
GFLs.

GCO asksthat you recommend to Kennesaw that the ordinance at issue, Section 66-
2(4), be repeded. If arecommendation to reped the ordinance has not been made within
the next three weeks GCO will seek legd action againgt Kennesaw in Cobb County Superior
Couirt.

| m sending acopy of thisletter to the Mayor and Council viaemail.

Sincerely,

John R. Monroe

CC: Mayor Leonard Church
Councilman John Dowdy
Councilman Mark Matthews
Councilman Bruce Jenkins
Councilman Bill Thrash
Councilwoman Cindy Giles
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